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WHEN EVERYONE IS BLAMED, ARE ALL RESPONSIBLE? DEFINING
THE LEGAL RELATIONSHIP BETWEEN NORTH AMERICAN
INTERFRATERNITY CONFERENCE FRATERNITIES/NATIONAL
PANHELLENIC CONFERENCE SORORITIES AND UNIVERSITIES IN
HARASSMENT CASES

CoOLLEEN E. LOFTON

A complex legal relationship exists between North American
Interfraternity Conference fraternities/National Panhellenic
Conference sororities and higher education institutions.
This legal relationship has been defined for issues such as
association rights and hazing, yet little research exists about this
relationship in harassment cases. My review of scholarship and
case law revealed that control and level of claim specificity are
needed to define the relationship in instances of harassment.
By understanding this legal relationship, both North American
Interfraternity Conference fraternities/National Panhellenic
Conference sororities and universities can continue to address
harassment in higher education.

Keywords: legal relationship, harassment, fraternity, sorority,
university

Fraternity/sorority organizations and universities have a complex rela-
tionship (e.g., Harvey, 1990), and issues such as freedom of association
(e.g., Bauer, 2013) and hazing (e.g., Parks & Grindell, 2021) have been
the basis for many legal cases that test the relationship's stability. The
relationship is comprised of the various stakeholders that impact the
status of a local chapter, including the university, the local governing
council, and the national organization (as relevant for most but not all
local chapters). Yet, examining this relationship through the issue of ha-
rassment at universities has not received nearly as much attention.

Like other alleged policy violations, when an incident of harassment
involving a fraternity within the North American Interfraternity Confer-
ence (NAIC) or a sorority within the National Panhellenic Conference
(NPC) occurs, there may be multiple discipline proceedings. In gen-
eral, the host university may have the chapter go through discipline
proceedings (e.g., Hauser, 1997; Thomason, 2014), but so may the
national NAIC fraternity or NPC sorority (e.g., Hauser, 1997), and there
could be criminal issues as well (e.g., Fernandes, 2016). Lawsuits have
been brought against individual members, the chapter, and the nation-
al NAIC fraternity/NPC sorority organizations (Marshlain, 2006). With
all the actors and organizations involved, it can be difficult for higher
education practitioners to understand how and by whom an NAIC fra-
ternity/NPC sorority is held accountable for wrongdoing.
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One reason why it might be difficult to know who must be held ac-
countable when harassment cases happen is because the relationship
between NAIC fraternity/NPC sorority organizations and universities is
inconsistent. On some university campuses, fraternities are willing to
have a cordial and collaborative relationship with their host university
(Rumsey, 1985), while others have “a love-hate relationship” (Harvey,
1990, p. 11). Harvey (1990) goes on to explain that fraternities “resent
campus administrators’ periodic attempts to control their affairs. ...
[and] universities sometimes question whether fraternities help or
hinder them in the performance of their academic mission” (p. 11).In
short, there is no single way to describe the relationship between NAIC
fraternities/NPC sororities and universities because it varies based on
the university.

This relationship varies from campus to campus because of how each
entity is governed (i.e., Interfraternity Council and College Panhellenic
Associations; NIC, n.d.; NPC, n.d.). Universities are either public or pri-
vate institutions, which influences how they are governed and which
laws apply to them (Hutchens & Fernandez, 2019). Generally, private
institutions are self-governing, and public institutions are governed by
the state (Hutchens & Fernandez, 2019). Additionally, public institutions
are typically regulated by the state and federal governments, whereas
private institutions have limited government oversight (Hutchens &
Fernandez, 2019). A national NAIC fraternity/NPC sorority headquarters
is a separate organization—with their own polices—from the university.
The chapter is located on a university campus and is both associated
with and autonomous from the national headquarters, yet is regulated
by the policies of the university, national headquarters, and their own
chapter. Therefore, the interactions at the intersection of university,
national headquarters, and chapter look different depending on the
university campus.

Due to the complexity of this relationship, it is unsurprising that the
legal relationship can also be complex (e.g., Rumsey, 1985). Scholars
have worked to untangle the legal relationship between fraternity/
sorority organizations and the university, primarily through the areas of
association rights (e.g., Bauer, 2013) and hazing (e.g., Parks & Grindell,
2021). One area seemingly lacking inquiry is framing the legal relation-
ship in terms of harassment. Even though harassment may occur dur-
ing hazing, it also occurs at other times (Merriam-Webster, n.d.b; Swof-
ford, 2020). Therefore, the purpose of this paper is to help define the
legal relationship between North American Interfraternity Conference
fraternities and National Panhellenic Conference sororities—inclusive
of their national organization, chapters, and house corporations—and
four-year public and private universities in the context of harassment
cases. | use the term university to describe four-year public and private
colleges and universities.
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Legal Relationship Between NAIC
Fraternities/NPC Sororities and the University

Prior to examining the legal relationship between NAIC fraternities/
NPC sororities and universities in harassment cases, it is necessary to
understand how this relationship has been defined in other circum-
stances. As noted earlier, the focus of the fraternity/sorority-university
relationship is often situated around issues of freedom of association
(e.g., Bauer, 2013) and hazing (e.g., Parks & Grindell, 2021). Therefore,
this section highlights key points from those issues.

Association

To date, the legal relationship between NAIC fraternity/NPC sorority
organizations and universities has primarily been examined through
two general bodies of law: association rights and hazing. Fraternities
and sororities have exerted their associated rights in two forms: expres-
sive and intimate. Expressive association rights, a form of speech, stem
from the First Amendment of the U.S. Constitution (Harvey, 1990; Rum-
sey, 1985). Intimate association, the “right to associate with others in
personal relationships . . . [stems from] the amorphous ‘zone of privacy’
implied by several different constitutional amendments” (Harvey, 1990,
p. 23). Both expressive and intimate rights could be violated when
there is too much university regulation on fraternities and sororities
(Harvey, 1990; Hauser, 1997). Universities regulate fraternity and soror-
ity behavior through aspects of university activities such as funding,
housing, and recruitment (Hauser, 1997). For example, “a notable mi-
nority of colleges began to promulgate policies that severely restricted
or banned fraternities. Often, these interdictions were pronounced for
the express purpose of monopolizing student housing under the col-
lege’s control” at the end of the twentieth century (Sunshine, 2017, p.
66). At public universities, legal scholars argue, attempting to regulate
the student association of fraternities and sororities would likely prove
legally difficult, therefore affording these organizations association
rights (Harvey, 1990; Hauser, 1997; Rumsey, 1985).

Hazing

Another way to understand the legal relationship between NAIC fra-
ternity/NPC sorority organizations and universities is through hazing.
Instances of hazing continually make headlines for their often tragic
consequences and for the solutions universities and state govern-
ments attempt to make (Harris, 2017; Hatch, 2022). The simplest way
to think about the major entities involved in hazing is using Swofford’s
(2020) hazing triangle. The hazing triangle identifies individual people,
fraternities/sororities, and universities as “the three main actors who
play a pivotal role in either the propagation or eradication of fraternity
hazing” (Swofford, 2020, p. 321). As a result, fraternities/sororities and
institutions should be the focus of hazing deterrence efforts (Swofford,
2020). Additional consideration should be given to the national frater-
nity/sorority and its affiliated chapters because they are often techni-
cally different entities by law (Parks & Grindell, 2021). This structure is
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necessary to understanding the legal relationship between NAIC frater-
nities/NPC sororities and universities because the arrangement often
results in little to no legal liability for the national organization when the
chapter or chapter members break the law (Parks & Grindell, 2021).

Negligence is used most often to try to hold universities, fraternities/
sororities, and individuals accountable for a hazing-related injury (Parks
& Grindell, 2021). A duty of care can be more easily established be-
tween a member and chapter as compared to the national organization
because of the chapter's more direct interaction with members (Parks
& Grindell, 2021). Even though the chapter is more likely to be liable
for the actions of members in hazing-related injuries compared to the
national organization, both entities often get named in lawsuits, and,
at times, the national organizations can be held liable as well (Parks &
Grindell, 2021).

There are a variety of approaches a plaintiff could use to allege a
university is liable in hazing-related injuries (Mumford, 2001; Parks
& Grindell, 2021). There are four common ways plaintiffs attempt to
establish a duty of care upon universities: “(1) landowner liability, (2)
custodial liability, (3) assumption of a duty, and (4) vicarious liability”
(Parks & Grindell, 2021, p. 686; Parks et al., 2015, p. 123-124). The loca-
tion where the hazing-related injury occurred is critical. Generally, the
owners of a fraternity's/sorority’s house will either be the national or-
ganization or the chapter’s house corporation (Parks & Grindell, 2021).
Furthermore, “if hazing occurs on campus or at a fraternity house situ-
ated on, or even near, university property, the university may be named
as a defendant in a hazing-related personal injury case” (MacLachlan,
2000, p. 548). The university and fraternities/sororities are intercon-
nected through the ownership of the facility and land, creating a close
legal relationship.

An “institution’s creation of specific policies against certain activities,
specifically where such policies lead to injury of a student” can lead to
the argument that the university should be held liable for the injury un-
der custodial liability (Parks & Grindell, 2021, p. 689). However, univer-
sities are typically not held liable under this standard due to the chal-
lenge of showing a connection between the injured student and policy
enforcement (Parks & Grindell, 2021; Parks et al., 2015). For some
universities that tried to regulate and prevent hazing within fraternity/
sorority organizations, these actions led to being found liable under as-
sumption of a duty (Parks & Grindell, 2021; Parks et al., 2015). Scholars
have noted custodial liability and assumption of a duty are very close in
definition; however, the major difference stems from the preventative
actions of a university (Parks & Grindell, 2021; Parks et al., 2015). These
types of preventative actions by the university can lead to being held li-
able for the exact behaviors they are trying to prevent (Parks & Grindell,
2021; Parks et al., 2015; Sandok, 1998). Finally, vicarious liability means
a student “was acting within the university's scope of employment” at
the time they were hazing another student and is the most rarely used
theory of liability (Parks & Grindell, 2021, p. 691; Parks et al., 2015). In
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short, scholars argue universities have two options: “They can either
relinquish all control over student organizations or they can strictly
control student organizations with detailed policies and prohibitions”
(Sandok, 1998, pp. 339-340). This strict control would also require strict
monitoring of how the policies are implemented and perhaps create
too much administrative burden for institutions to handle (Sandok,
1998).

Harassment in Higher Education

Because of how laws are written and can be interpreted, the courts
are presented with the challenge of determining whether liability
should be placed on the university or NAIC fraternity/NPC sorority
organizations in instances of harassment. For example, the courts will
typically find that while verbal sexual harassment alone does not au-
tomatically meet the standards of the Patsy Mink Equal Opportunity
in Education Act, commonly referred to Title IX, physical attacks do
(Fromer et al., 2016). In instances of assault, some scholars argue the
university should not always be found liable (Hoye & Hahn, 1998). Ad-
ditionally, the definition of hazing can include harassment (Merriam-
Webster, n.d.b; Swofford, 2020). In situations where universities could
not stop the assault, scholars argue that the university should not be
held liable for a student assaulting another student (Hoye & Hahn,
1998). The complexity surrounding who is liable in cases of harassment
is why defining the legal relationship between NAIC fraternities/NPC
sororities and the university is critical.

Before reviewing cases to define the legal relationship in harass-
ment cases, harassment must be defined. As previously noted, harass-
ment and hazing are intertwined because hazing can take the shape
of harassment (Merriam-Webster, n.d.b; Swofford, 2020). One legal
dictionary describes harassment in very broad terms, namely “words or
behavior that threatens, intimidates, or demeans a person. Harassment
is unwanted, uninvited, and unwelcome and causes nuisance, alarm, or
substantial emotional distress without any legitimate purpose” (Wex,
n.d., paragraph 1). The dictionary cited is Wex, “a free legal diction-
ary and encyclopedia sponsored and hosted by the Legal Information
Institute at the Cornell Law School. Wex entries are collaboratively
created and edited by legal experts” (Legal Information Institute, n.d.,
What is Wex? section). Wex is useful for someone seeking a general un-
derstanding of legal terms. The Merriam-Webster dictionary, which was
cited earlier in this paragraph, “has been America's leading provider
of language information” for over 150 years, which also makes it an
important source to review (Merriam-Webster, n.d.a, paragraph 1). Of
course, one cannot simply rely on dictionary definitions to understand
hazing and harassment. This is because both hazing and harassment
have specific legal definitions depending on how the relevant federal,
state, and local law is written and interpreted. Although harassment can
occur within hazing activities (Merriam-Webster, n.d.b), it can happen
outside this context and therefore requires its own analysis.
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There are two prominent federal rules that regulate how harassment
is addressed at universities. Title VI of the Civil Rights Act of 1964 and
Title IX of the Education Amendments of 1972 apply to any institution,
group, or activity that accepts federal financial assistance (Office of
Civil Rights, n.d.b; U.S. Department of Education, n.d.b), which includes
many public and private universities (Hutchens and Fernandez, 2019).
In general, these laws require universities to take proactive steps to
prevent harassment from happening at their institution and take appro-
priate action when harassment occurs. Therefore, while state and local
laws may have varying criminal and other definitions of harassment, for
purposes of this paper, | will utilize the definitions of harassment within
Title VI and Title IX as these definitions apply to all public university-
NAIC fraternity/NPC sorority relationships.

A Summary of the Title VI of the Civil Rights Act of 1964

According to Title VI of the Civil Rights Act of 1964, “No person in the
United States shall, on the ground of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activity receiving Fed-
eral financial assistance” (1964). For example, racial harassment would
violate Title VI (U.S. Department of Education, n.d.a). Areas within high-
er education such as athletics, housing, student conduct, and student
services would likely be held to the standards of Title VI (Office of Civil
Rights, n.d.a). Title VI applies not only to educational settings but also
to employment settings (Office of Civil Rights, n.d.a; U.S. Department
of Education, n.d.a).

The Office of Civil Rights’ guidance provides further clarification
about the definition of harassment under Title VI. This guidance ex-
plains harassment that falls under Title VI “is unwelcome conduct based
on a student'’s actual or perceived race or national origin. ...[which] can
take many forms, including slurs, taunts, stereotypes, or name-calling,
as well as racially-motivated physical threats, attacks, or other hateful
conduct” (Office of Civil Rights, n.d.b, section Racial Harassment). The
guidance further clarifies harassment that targets one’s ethnicity and re-
ligion (e.g., attire) would fall under Title VI (Office of Civil Rights, n.d.b).

A Summary of Title IX of the Education Amendments of 1972

Title IX of the Education Amendments of 1972 concerns harassment
that is based on sex. The law states, “No person in the United States
shall, on the basis of sex, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under any educa-
tion program or activity receiving Federal financial assistance” (Patsy
Mink Equal Opportunity in Education Act, 1972). In short, Title IX “is
designed to eliminate (with certain exceptions) discrimination on the
basis of sex” in education settings (Nondiscrimination on the Basis of
Sex in Education Programs or Activities Receiving Federal Financial
Assistance, 2020, para. 1). Under Title IX, sexual harassment is an um-
brella term used to describe an array of behavior done based on a per-
son's sex, which includes sexual assault and stalking (U.S. Department
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of Education, n.d.b). The portion of this definition most relevant for this
paper states sexual harassment is “unwelcome conduct, determined by
a reasonable person to be so severe, pervasive, and objectively offen-
sive that it effectively denies a person equal access to the school’s edu-
cation program or activity” (U.S. Department of Education, n.d.b, p. 4).

To further understand Title IX, two contextual elements are relevant
to highlight. What is interesting to note is that the law and regulations
do not explicitly state a protection against sexual harassment (Good-
man, 2022). Instead, regulatory and policy guidance and case law
have shaped the parameters of Title IX as it applies to sexual harass-
ment. Additionally, the 2020 “rule insinuates...punishing verbal sexual
harassment taking place on college campuses may violate the First
Amendment and infringes on the free exchange of ideas that should
take place at universities” (Goodman, 2022, p. 1289). This concept will
become particularly relevant when defining the legal relationship be-
tween NAIC fraternities/NPC sororities and universities in the context
of harassment.

Analyzing Harassment Cases Involving
NAIC Fraternities/NPC Sororities

After a review of case law and literature, several cases exemplify how
NAIC fraternities/NPC sororities and universities interact in harassment
cases. Although | noted earlier that harassment can be defined under
both Title VI and Title IX, | noticed in my research that Title IX cases
were more prevalent, therefore becoming the focus this analysis. Mc-
Neil v. Yale Univ. (2020), Niesen v. lowa State Univ. (2017), and lota Xi
Chapter of Sigma Chi Fraternity v. George Mason Univ. (1993) are the
three cases | used to define the relationship between NAIC fraternity/
NPC sorority organizations and universities in instances of harassment.
Before discussing these three cases, | highlight key points from two
seminal Title IX harassment cases: Davis v. Monroe County Bd. Of Educ.
(1999) and Franklin v. Gwinnett Cnty. Pub. Sch. (1992).

Key Points From Davis v. Monroe County Bd. Of Educ. (1991)

The Davis (1999) case is an important Title IX harassment case
because it focuses on student-to-student harassment, rather than
employee-to-student harassment cases (Fromer et al., 2016). How
the decision was written lends itself to applying to higher education
as well, even though a higher education institution is not involved
(Petouvis, 2001). The Davis standard has three elements that apply in
higher education (Fromer et al., 2016). First, the university had “actual
knowledge” that harassment was occurring (Fromer et al., 2016, p. 460;
Goodman, 2022, p. 1282; Petouvis, 2001, p. 413). Second, the univer-
sity's response to the harassment was “deliberately indifferent” (Fromer
etal., 2016, p. 461; Goodman, 2022, p. 1282; Petouvis, 2001, p. 413).
Third, the behavior was considered harassment “so severe, pervasive,
and objectively offensive that it deprives the victims of access to the
educational opportunities or benefits provided by the school” (Fromer
etal., 2016, p. 460). This definition of harassment is called “actionable
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harassment” and is necessary for requiring a university to act on the
report(s) of harassment (Goodman, 2022, p. 1282). This case continues
to influence courts’ rulings on Title IX harassment, as exemplified in
McNeil v. Yale Univ. (2020). Finally, the Davis standard sets the tone for
how universities must interact with NAIC fraternities/NPC sororities in
responding to harassment.

Key Points From Franklin v. Gwinnett Cnty. Pub. Sch. (1992)

The Franklin (1992) case is foundational because it gave a person the
right to be awarded monetary damages for a university not properly
responding to a Title IX incident (Goodman, 2022). “Title IX was even-
tually applied to sexual harassment in Franklin” and is another reason
why this Supreme Court case is foundational to the topic of harass-
ment (Goodman, 2022, p. 1279). This case also matters as it relates to
the concept of hostile environment. One interpretation of Franklin is
that a hostile environment theory was used in the outcome of the case
(Goodman, 2022). Years later, “the Fourth Circuit has more explicitly
stated that hostile environment theories underlie most Title IX sexual
harassment claims, modifying the Davis inquiry,” and seems to provide
further evidence of hostile environment’s role in Title IX (Goodman,
2022, p. 1297). This concept becomes extremely relevant in the follow-
ing three cases because each addresses hostile environment claims
but in different manners. Each case showcases how universities and
NAIC fraternities/NPC sororities are connected in harassment cases.

McNeil v. Yale Univ. (2020)

In 2020, three students and an equity-focused student group, Engen-
der, at Yale University brought forth twelve claims because of the ac-
tions of social fraternities at Yale University (McNeil v. Yale Univ., 2020).
For the purposes of this paper, the two Title IX claims are the focus:
Title IX—the Hostile Educational Environment Claim and Title IX—the
Gender Discrimination in Terms and Conditions of Education Claim.
However, the Title IX hostile environment claim is the primary focus
because the Title IX gender discrimination claim focused on fraternity
membership practices and the court made a similar conclusion as the
hostile environment claim.

In the Title IX hostile environment claim, the U.S. District for the Dis-
trict of Connecticut court determined whether the university was delib-
erately indifferent about the hostile environment claim. This required
the plaintiff to show that the harassment happened in a space the uni-
versity had control over, that the university had actual knowledge of the
harassment, that the university did not respond to that knowledge, and
that the plaintiff was denied educational benefits due to the harass-
ment being so severe and pervasive (McNeil v. Yale Univ., 2020). This
hostile environment claim had two scenarios presented within it: one
dealing with a group of students and one dealing with a single person.
The three students alleged having experienced or witnessed sexual
assault—specifically there were multiple allegations of groping—at vari-
ous fraternity parties. One of the three women claimed she was initially
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denied entrance into one of the fraternity parties because she is Black.
They also pointed out that fraternities do not accept women and non-
binary people as members. As a result of this behavior, the plaintiffs
claimed a hostile environment was created by fraternities (McNeil v.
Yale Univ., 2020).

The court in McNeil v. Yale Univ. (2020) disagreed with this claim
made against the fraternities. One of the major reasons given was due
to the lack of university control over the fraternities. The court also
explained Title IX does not apply to fraternity membership practices,
which is also discussed in the Title IX gender discrimination claim. Fur-
thermore, the university lacked control over the environment in which
the harassment occurred because the fraternity parties were not spon-
sored by Yale University, happened off-campus, and were not educa-
tional in nature (McNeil v. Yale Univ., 2020). Title IX's lack of application
to membership practices and Yale University's lack of control over
fraternities were also given as reasons why the court dismissed the Title
IX gender discrimination claim, which focused on discrimination rather
than a hostile environment. The court’s decision shows an example of
how fraternities act outside the university’s control. Therefore, control
is an important element of the relationship definition and, in this case,
confirms the separation between NAIC fraternity/NPC sorority organi-
zations and universities.

Where the relationship between NAIC fraternities/NPC sororities
and universities converges is at the application of legal tests and claim
specificity. In terms of the hostile environment Title IX claim, the court
found Engender and two of the three students did not report to the
university specific sexual assault allegations. The lack of actual knowl-
edge on the part of the university is another reason why the university
was not held liable in this claim (McNeil v. Yale Univ., 2020). This actual
knowledge requirement highlights the application of legal tests in the
relationship. Recall, the university is only required to act when they
have actual knowledge of harassment, as established by the Davis stan-
dard (Fromer et al., 2016; Goodman, 2022; Petouvis, 2001). As a result,
this legal test connects NAIC fraternities/NPC sororities and universities
by indicating the point in which universities are required to intervene.

The other major element of the hostile environment Title IX claim
in McNeil v. Yale Univ. (2020) focused on one student'’s allegations of
sexual assault and relates to why claim specificity is the third important
element. Similar to the allegations made by the two other students, this
student “alleges both having experienced a sexual assault and having
witnessed others being sexually assaulted at a single event” (McNeil v.
Yale Univ., 2020, section lll. A.). The student also allegedly told a des-
ignated university official about what happened; however, that person
did not take further action after receiving the allegation. While the
court's decision seemed entwined in the idea of level of claim specific-
ity, what made this claim different is the fact that the student reported
the sexual assault to the proper university official and that person did
not act. (McNeil v. Yale Univ., 2020). This claim—limited to the student
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and the allegations at this single, specific party—was deemed as having
the potential to be a Title IX claim (McNeil v. Yale Univ., 2020). McNeil v.
Yale (2020) shows the relevance of the Davis standard in requiring the
university to address harassment involving NAIC fraternities/NPC so-
rorities, while showing the importance of claim specificity. In sum, this
case highlights a separate relationship between NAIC fraternity/NPC
sorority organizations and universities exist unless required by law.

Niesen v. lowa State Univ. (2017)

In 2017 Taylor Niesen, a member of a social sorority, sued lowa
State University because she was sexually assaulted by someone in a
social fraternity (Niesen v. lowa State Univ., 2017). The case addressed
the sexual assault and university response, both Title IX claims. Part of
Niesen's sexual assault Title IX claim involved describing the type of
climate social fraternities produced on campus. For the university re-
sponse-Title IX claim, Niesen claimed there was a hostile environment.

In the Niesen v. lowa State Univ. (2017) case, the plaintiff made claims
about the behavior before and after she was sexually assaulted. As it
relates to pre-alleged assault liability, a U.S. District Court determined
the university did not have control because there was, very little infor-
mation about the student perpetrator of the assault. It does not identify
the fraternity where the assault occurred, whether it was located on or
off campus, or the context in which the assault occurred beyond the
fact it occurred at the fraternity (Niesen v. lowa State Univ., 2017, sec-
tionll.B.)

The court's rationale seems to imply needing more specificity in the
facts of the case than what was presented. Ultimately, the court dis-
missed this sexual assault-Title IX claim because the claim would not
yield relief (Niesen v. lowa State Univ., 2017). Here, the elements of con-
trol and claim specificity merge into a single relevant question for the
court. From reading the case, it would seem the court might rule differ-
ently if the claim made was more specific and the university had control
over the space. In Niesen v. lowa State Univ. (2017), the ruling signals
the university and NAIC fraternities/NPC sororities have a relationship if
the proper variables are in place, e.g., in instances where the university
has control over the location where the harassment occurs.

Under the post-alleged assault liability, the plaintiff also made a hos-
tile environment claim due to the retaliation she alleges occurred from
other students in fraternities and sororities (Niesen v. lowa State Univ.,
2017, section Il. C.). The court ruled the “Complaint is factually sufficient
to plead the control element of her post-alleged assault retaliation
claim” (Niesen v. lowa State Univ., 2017, section Il. C.). The court also
affirmed the university's argument that they cannot control opinions
or expression of students (in reference to the retaliation claims), and
then briefly described the right of association compared to the right
of speech, both under the First Amendment. The court concludes, “it
is enough that the Complaint does not on its face allege retaliatory
conduct which in all aspects would clearly be protected speech or as-
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sociation” (Niesen v. lowa State Univ., 2017, section Il. C.). In sum, the
court determined whether the university has the ability to control the
fraternities and sororities and whether the university's inaction in regu-
lating fraternities and sororities was appropriate. This case highlights
how control and claim specificity in a harassment case connects NAIC
fraternities/NPC sororities with universities.

lota Xi Chapter of Sigma Chi Fraternity v. George Mason Univ.
(1993)

In 1991, a chapter of Sigma Chi at George Mason University held an
"ugly woman contest,” which ended up being considered by many to
be sexist and racist (lota Xi Chapter of Sigma Chi Fraternity v. George
Mason Univ., 1993, section |). While the event involved Sigma Chi Fra-
ternity and sorority teams, the fraternity men dressed as female carica-
tures to participate in an element of the contest. The tipping point for
the sexism and racism seemed to be when one of the fraternity men
incorporated exaggerated body parts into his portrayal, changed his
vernacular, and painted himself black to portray a caricature of a Black
woman (lota Xi Chapter of Sigma Chi Fraternity v. George Mason Univ.,
1993). Additionally, the case also highlighted how some believed the
actions created a hostile environment; however, this did not rise to the
level of a legal claim. The university suspended the chapter temporarily
and put them on probation for their actions (lota Xi Chapter of Sigma
Chi Fraternity v. George Mason Univ., 1993). Although this case is from
the early 1990s, the case is often cited in literature pertaining to stu-
dent speech and hate speech (Herbert, 2017; Juhan, 2012; Papandrea,
2017). 1 also purposefully included this case last to show the ambigu-
ity involved in harassment. Higher education practitioners might think
of this behavior as creating a hostile environment, similar to what was
revealed in the facts of the lota case. However, the lota case only ad-
dresses the issue of speech.

Both McNeil v. Yale (2020) and Niesen v. lowa State Univ. (2017)
showed examples of universities not controlling fraternities because
they were not required by law. The university and the fraternity had a
more separate relationship when it came to addressing harassment. In
the lota case, the opposite occurred: the Fourth Circuit court found the
university violated the fraternity’s First Amendment right to free speech
because their attempt to regulate the fraternity was inappropriate (lota
Xi Chapter of Sigma Chi Fraternity v. George Mason Univ., 1993). The
court concluded that “the University should have accomplished its
goals in some fashion other than silencing speech on the basis of its
viewpoint” (lota Xi Chapter of Sigma Chi Fraternity v. George Mason
Univ., 1993, section IV). One major reason for the ruling was due to
the application of the Johnson test;-the Johnson test determines “the
intent to convey a message” and whether the audience understood the
message as entertainment or a joke (lota Xi Chapter of Sigma Chi Fra-
ternity v. George Mason Univ., 1993, section lll. B.). The court ruled the
Johnson test was met; the contest was likely understood as a form of
entertainment, therefore protecting the fraternity’s expression.
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The lota Xi Chapter of Sigma Chi Fraternity (1993) ruling exhibits how
the university's approach to controlling the fraternities was the issue.
Regarding the facts of the case, one scholar noted, “students...con-
vinced an administrator that the speech created a hostile educational
environment and conflicted with the university's mission; administra-
tors subsequently imposed sanctions” (Juhan, 2012, p. 1589). Another
scholar argued that universities punish student speech that does not
align with institutional values, seeming to indicate this case is neither
unique nor irrelevant today (Papandrea, 2017). The lota Xi Chapter
of Sigma Chi Fraternity v. George Mason Univ. (1993) case can teach
practitioners that the relationship between the university and NAIC fra-
ternity/NPC sorority organizations may not be the issue as much as the
approach to the relationship.

The lota Xi Chapter of Sigma Chi Fraternity v. George Mason Univ.
(1993) case was later distinguished by Abbot v. Pastides (2017), a U.S.
District Court ruling in the Fourth Circuit. While this case does not ad-
dress harassment involving NAIC fraternities/NPC sororities, it is rel-
evant for considering how universities can regulate harassment in the
form of speech. Itis also relevant for understanding how courts have
evolved on the lota Xi decision since 1993. In Abbot v. Pastides (2017),
a "Free Speech Event” was held at the University of South Carolina
to raise concerns about restrictive speech rights (section ). Many in
the internal and external campus community raised concerns about
the event due to the visuals used, one of which was a swastika. Even
though the university determined the Equal Opportunity complaints
filed did not warrant an investigation, the pre-investigation meeting
was one reason cited by Abbot that his rights were violated by the
university (Abbot v. Pastides, 2017). He also claimed the university's
policies regarding discrimination and harassment and the university's
creed were unconstitutional. The court found the University of South
Carolina narrowly tailored the First Amendment rights for all students
(Abbot v. Pastides, 2017). Additionally, the court ruled the university
had a “compelling interest in protecting students’ rights to be free from
discrimination based on race, gender, religion, or other attributes”
(Abbot v. Pastides, 2017, section lll. A. 2). Including these two speech
cases should further support the idea that universities can have a close
relationship with NAIC fraternity/NPC sorority organizations through
control; however, they must be careful about their approach.

Summary

These cases can teach higher education practitioners that universi-
ties and NAIC fraternity/NPC sorority organizations have a relationship.
Based on reviewing McNeil v. Yale Univ. (2020), Niesen v. lowa State
Univ. (2017), and lota Xi Chapter of Sigma Chi Fraternity v. George Ma-
son Univ. (1993), | noticed two relationship-defining themes arose:

1. Who has control over the setting in which the harassment oc-
curred? (Control)

2. s the harassment claim specific? (Claim Specificity)
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Control and level of claim specificity are likely necessary to under-
stand who might be held accountable in instances of harassment,
therefore defining the relationship between the university and NAIC
fraternities/NPC sororities. Identifying who controls the space where
the harassment occurred (e.g., university, fraternity/sororities, or anoth-
er entity) aligns with the conclusion made about the fraternity/sorority
and university relationship in hazing cases (e.g., Parks & Grindell, 2021;
Parks et al., 2015; MacLachlan, 2000). Additionally, the courts did not
accept the broad harassment allegations made in the McNeil v. Yale
Univ. (2020) and Niesen v. lowa State Univ. (2017) cases, something that
did not get discussed in literature about hazing or association rights.
These three harassment cases highlight the interconnected relation-
ship NAIC fraternities/NPC sororities have with their host institutions in
harassment cases.

The fact that the legal relationship between NAIC fraternities/NPC
sororities and universities in harassment cases is messy and nuanced
should not be a reason these entities stay stagnant. Historically, uni-
versities have not been at the forefront of creating and implementing
policies that address harassment, particularly sexual harassment (Cudd,
1994). Therefore, universities and NAIC fraternities/NPC sororities need
to better address harassment on their campuses. The implications for
defining the relationship between NAIC fraternities/NPC sororities and
universities in harassment cases are best thought of through the Swof-
ford's (2020) hazing triangle.

Recall, the hazing triangle is made up of the university, the fraternity/
sorority, and the individual(s) (Swofford, 2020). This concept serves as
an example of how multiple actors are involved in contributing to an is-
sue and why they need to be part of the solution (Swofford, 2020). Fur-
thermore, anti-hazing laws must account for these three components
of the triangle by creating unique requirements and consequences
for each group on the triangle (Swofford, 2020). At the same time,
Swofford (2020) argues for “inverting the triangle” where fraternities/
sororities and universities are deterred from being involved in hazing
through anti-hazing laws (p. 321). This concept arose from a critique of
anti-hazing laws, particularly the Piazza Law. The Piazza Law was fueled
by the 2017 death of Timothy J. Piazza, which resulted from a hazing
incident involving Beta Theta Pi Fraternity at The Pennsylvania State
University (Swofford, 2020).

Applying Swofford's (2020) hazing triangle to harassment at universi-
ties means anti-harassment laws should focus on both universities and
fraternities/sororities. Continuing to follow this model, the approach of
“inverting the triangle” in harassment cases would yield more severe
punishments for both universities and fraternity/sorority organizations
(Swofford, 2020, p. 321). Additionally, the hazing triangle argues, an
added layer of accountability for hazing must be placed on the uni-
versity, such as a state-appointed commissioner (Swofford, 2020). This
could be an applicable layer of accountability for universities as it re-
lates to harassment.
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Recall, Title VI and IX apply to any university that receives federal
assistance, and First Amendment protections only apply to public uni-
versities (Office of Civil Rights, n.d.b; Petouvis, 2001; U.S. Department
of Education, n.d.b). Given the focus of this article has been on federal
laws, applying Swofford’s (2020) hazing triangle to this implication
requires a university check and balance system within the federal gov-
ernment. Public universities should try to minimize sexual harassment
through their university policies, while paying attention to narrowly
tailoring the speech policies (Herbert, 2017; Petouvis, 2001). However,
in using Swofford’s (2020) logic of the hazing triangle, there must be
greater government oversight of harassment at universities. At the
same time, because | found Title IX cases to be more prevalent in my
research, there is an opportunity for future research to explore the role
of Title VI cases, especially as it relates to the hazing triangle.

Conclusion

Harassment continues to be prevalent on and off university cam-
puses. A 2016 study of students at one university found that out of the
different types of assault, college students reported verbal assaults and
harassment (sexual harassment) most often (DeKeseredy et al., 2019).
Addressing this problem takes time and requires focus on the univer-
sity environment because the environment shapes what behavior is al-
lowed and not allowed within the university community (Shultz, 2018).
Based on this thinking, chapters, chapter members (NAIC fraternities/
NPC sororities), and university administrators (the university) are part
of the university community, and, therefore, must be part of the solu-
tion for addressing harassment. This rationale takes Swofford's (2020)
hazing triangle and applies it to harassment: both groups are part of
the problem, and both must be involved in a solution. The relationship
between NAIC fraternity/NPC sorority organizations and universities is
interconnected through control and level of claim specificity in instanc-
es of harassment. Applying Swofford’s (2020) hazing triangle to harass-
ment shows NAIC fraternities/NPC sororities and universities must work
together, even if they have a complex relationship.
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