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ABSTRACT

This paper analyzes changing approaches to historic preservation in
the United States and Virginia's role in the transition from traditional private
preservation of famous sites to public preservation of historic buildings in local
communities. Preservation increasingly has become a public process,
encompassing broader concepts of historical significance and emphasizing
multiculturalism and local-level community participation. Virginia, long a
leader in traditional preservation, has been reluctant to embrace the modern
approach. Virginia’s public policy, as evidenced through its statutes and state
preservation programs, continues to favor the traditional approach and to
defer to private property interests and private preservation organizations.

This analysis is based on a study of the state preservation statutes and
local preservation ordinances, interviews and internships with preservation
organizations, and a critical survey of the works of historic preservation
scholars.
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INTRODUCTION

A decade ago, Governor Baliles publicly acknowledged that Virginia
had lost its long-held place at the forefront of the historic preservation
movement.! A commission established to assess the effectiveness of the
state’s preservation program sharply criticized its practice of preserving the
state’s historic buildings by “concentrating resources on a few famous
architectural gems and letting smaller, lesser-known buildings fall into ruin.”
This problem was, and still is today, symptomatic of Virginia’'s reluctance to
move away from the old nineteenth-century philosophy of private presérvation
of famous sites and toward the more modern approach of public preservation
of the more ordinary historic buildings important to the local community.

‘Historic preservation in the United States began in the nineteenth
century as a result of private efforts to maintain buildings the preservationists
considered important to national history. These sites served as cultural
shrines in the vision of American history promoted by the preservationists. In
the twentieth century, preservation increasingly has become a public
endeavor, conducted by state and local governments through legislation and
governmental programs. Historic districting enables preservation of entire
neighborhoods and reflects a growing interest in the architectural value of

historic buildings. The most recent stage of historic preservation, during the

' Address by Governor Baliles, Governor's Commission to Study Historic Preservation (July

21, 1987), cited in Virginia Epes McConnell, Virginia’s Historic District Enabling Legislation:
Preservation at the Local Level, 23 U. Rich. L. Rev. 97 (1988) at 97.



1980s and 1990s, has emphasized “community building” — using preservation
tools to promote and st_rengthen the relationships between the ordinary
histbric buildings in a neighborhood and the lives of the people who live there.
In order for this type of preservation to succeed, regulation and public
participation at the local level is essential. The state preservation program
must facilitate local regulation and make the legal and economic tools of
historic preservation available to members of the local communities.

Virginia, long a leader in private preservation, was slow to follow the
modern trend of preservation through local public regulation. It has also been
slow to apply its public preservation programs to more ordinary historic
neighborhoods. Public preservation in Virginia has continued to focus
primarily on prominent buildings, perpetuating the traditional “shrine”
approach rather than the newer “community-building” approach. The state’s
preservation program also is undermined by the extent to which it continues
to give deference to private control of preservation activities.

This paper outlines the development of local-level historic preservation
and corresponding stages of preservation philosophy, highlighting Virginia’s
leadership in earlier private preservation efforts and its shortcomings in public

preservation.

2 «State Falls Short in Saving its Historic Heritage,” United Press International, December 13,
1987.



CHAPTER |

Private Preservation of Historic Buildings as National Shrines

A. Creating National Shrines

Historic preservation in the nineteenth century was almost entirely a
private endeavor, intended to inspire patriotism, educate, and unite an
increasingly diverse population through tangible symbols of a national
heritage. Early preservationists focused on particular buildings or sites
valued not for their own physical attributes but for their associations with
specific figures or events in American history, most often the American
Revolution. The preserved houses were symbolic representations of a
supposedly national history created through the work of and from the
perspective of the dominant socio-economic class of the time. For example,
two of the best known nineteenth-century private preservation organizations,
the Mount Vernon Ladies Association and the Association for the
Preservation of Virginia Antiquities, were composed mainly of white middle-
class women. The sites they chose to preserve, Mount Vernon and
Jamestown, enshrined white men who, in the eyes of the ladies, had played
important roles in American history and embodied important values. They did
not choose to focus attention on sites associated with minorities or the
working class and did not mention the black slaves and white servants, or
even the women, who also had lived at and contributed to the sites they
preserved. These preservationists assumed that the figures and events in the

past, and the sites associated with them, that were important to them were



also those important to the rest of the public. These sites preserved not just
physical remnants of the past, but a selective vision of it. Preservation was a

“cultural crusade™

to create an image of a distinctly American past, which
would promote good citizenship in the present. Preservationists preserved
physical structures, but created a new American tradition around them.

Many cultures create traditions as a conscious means of promoting
social cohesion, fashioning national identity, and structuring social and class
relationships. They invent a public vision of a common past that may not
have existed as it is presented. The new tradition, an interesting contradiction
of terms, is made to seem old in order to give it legitimacy and credibility.* An
old house, demonstrably authentic and time-worn, its very walls bearing the
patina of age, is ideal for embodying and authenticating such an invented
tradition. The historic houses were displayed not for their physical attributes
but as vehicles to communicate a message, similar to the purpose served by
a religious relic.> They were visible, tangible manifestations of particular

interpretations of the past and definitions of identity; they were cultural shrines

to a created American heritage.

® Phrase from Charles B. Hosmer, Jr., The Presence of the Past (New York: G.P. Putnam’s

Sons, 1965), p. 25.
4 Eric J. Hobsbawm, The Invention of Tradition (Cambridge: Cambridge University Press,
1983).

® Stephen Bann, The Inventions of History: Essays on the Representation of the Past
(Manchester: Manchester University Press, 1990).




B. Virginia’s Leadership in Private Preservation

Virginia was at the forefront of historic preservation in the nineteenth
century and promoted the shrine approach. One of the first and best known
private preservation projects in the country was the preservation of Mount
Vernon by the Mount Vernon Ladies Association in the 1850s. The house
was preserved not for its architectural style, economic value, aesfhetic
appeal, or even its place in the local community. It was deliberately
preserved as the home of the Founding Father and was intended to be the
“sepulchre” that he‘Id the “sacred ashes of Washington.”

The country’s first state-wide private preservation organization, the
Association for the Preservation of Virginia Antiquities, was established in
1888. The A.P.V.A. preserved many well-known historic sites throughout
Virginia and is still an active participant in historic preservation today. The
use of historic buildings as shrines, as objects to promote a civic religion and
invented social tradition, was the cornerstone of the A.P.V.A'’s preservation
work. The organization even referred to its work as “the gospel of
preservation.” As another scholar aptly described the A.P.V.A,, it
“commemorated a civil religion. The A.P.V.A. literally invented a tradition
through its memorial.... Historic preservation became... Virginia's civil

religion, its legendary heroes the saints, and its historic sites the shrines....

¢ James M. Lindgren, Preserving the Old Dominion (Charlottesville: University of Virginia
Press, 1993), p. 9.



The AP.VA. protected and enshrined what elite Virginians deemed the
symbols of Virginia’s greatness.””

Preservation conducted by private citizens and organizations, rather
than through local regulation and public participation, remained the norm in
Virginia well into the twentieth century. When the scope of preservation
expanded in the 1920s and 1930s to encompass entire streets and districts,
Virginia continued to lead the way with the preservation (or more accurately,
the creation) of Colonial Williamsburg. Again, the preservation project was a
private effort, financed by John Rockefeller and directed by William Goodwin.®
The historic buildings were intended to be educational objects and collectively
were characterized by these sponsors as “the Cradle of the Republic” and
“the birthplace of liberty.”® The sponsors intended that “the city should be
made a sacrament,” an “outward and visible sign of spiritual truth,” that would
convey a message of the “patriotism, high purpose, and unselfish devotion of
our forefathers to the common good.”™® As with the Mount Vernon Ladies
Association and the A.P.V.A., the founders of Colonial Williamsburg
preserved, or actually recreated, the homes of wealthy white families who had
once lived in Williamsburg. They expected that the rest of the public would

consider these figures as their own forefathers, and did not recreate the

"1d., p. 9.

8 ThepColonial Williamsburg project was administered by the foundation’s New York office,
not by local Virginians, until the 1950s.

® William J. Murtagh, Keeping Time: The History and Theory of Preservation in America (New
York: Sterling Publishing Co., 1993), p. 36.

'° George Humphrey Yetter, Williamsburg Before and After: The Rebirth of Virginia’'s Capital
(Williamsburg: The Colonial Williamsburg Foundation, 1988), pp. 49, 55, quoting William
Goodwin and John Rockefeller.




homes of the poorer classes and minorities who also once lived in
Williamsburg. In fact, many of the homes belonging to these groups were
removed to make way for the re-created coionial village.

The preference may have been for private preservation, but even
these early projects often involved governmental participation. A
preservation historian most noted for his chronicle of private preservation
efforts, Charles Hosmer, has asserted that all preservation efforts in the
nineteenth-century South, except the A.P.V.A_, relied on some form of
assistance from state or local government.11 The Mount Vernon Ladies
Association was created by and composed of private citizens, but was
chartered by the Virginia state legislature, which issued bonds to finance the
purchase of Mount Vernon.'> Colonial Williamsburg was financed by a
private citizen and obtained its land in a series of private real estate
purchases, but required zoning variances from the City of Williamsburg. The
economic and legal tools of government traditionally were eschewed in favor
of private preservation projects, but were called upon to enable those same
private enterprises. Preservation through governmental action raised public
protests, for as one contemporary commentator expressed, “Why should the
American people be taxed to enrich Mr. John A. Washington [owner of Mount
Vernon]?""® However, the public was quick to request, even to demand,

governmental intervention to prevent private preservation projects by

" Hosmer, p. 75.
21d., p. 43.



members of other social groups. The Levy family, for example, purchased
Thomas Jefferson’'s home at Monticello and began restoring it more than a
decade before the Mount Vernon Ladies Association began its preservétion
work at Mount Vernon. By the end of the nineteenth century, the fact that this
American shrine was privately owned and preserved by a Jewish family had
prompted a public protest, including a petition to Congress to force the family

to sell the property to the Federal government.™

3 “Unbalanced Patriotism,” Saturday Evening Post, January 1, 1859, quoted in Hosmer, p.

51.
% Marc Leepson, “The Levys of Monticello,” Preservation, March/April 1998, pp. 44-51.
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CHAPTER I

Public Preservation Regulation: Historic Districts and Ordinances

A. Preservation of Historic Architecture

During the early decades of the twentieth century, historic
preservationists began to focus on the architectural style of old buildings as
well as their symbolic value. Collectors began reassembling interior and
exterior portions of old buildings in museums and showcasing them as
examples of distinctly American architecture. Individual buildings became
objects worthy of preservation if they possessed the physical characteristics
that represented the American heritage in the eyes of collectors and
preservationists. As with the restoration of particular houses, the display of
American architectural elements was a selective process. Which architectural
elements merited display, and how they were represented to public visitors,
was determined by the individuals with the resources to acquire and display
them. For example, the collections displayed in the new American Wing of
the Metropolitan Museum of Art in New York included paneled parlors with
Federal style mantels and fumishings15, but not the saltbox style homes of
New England fishermen.

By the early 1930s, this approach to historic preservation also included
showcasing entire city blocks of exemplary architecture. An entire district of
historic buildings would preserve the physical elements of an American

heritage, foster civic pride, and create a visual sense of stability and
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conformity. It also would promote good citizenship, social unity and the
economic benefits of tourism. Again, creation of a historic district was a
selective process. The individuals with the most influence in local politics,
which in the early twentieth century often meant white residents of the upper
or middle economic classes, determined which buildings and architectural
elements merited preservation. For example, it is not surprising that in
Charleston, South Carolina, one of the first cities to create a historic district,
the section of the city deemed worthy of preservation was the prestigious
neighborhood near The Battery, not the more modest but also historic areas

further north or west.

B. Development of Historic Preservation Ordinances

The concept of historic preservation had expanded from the restoration
and display of isolated buildings as museums to the protection and
maintenance of existing historic buildings and streetscapes in which people
lived. Although the rationale remained very much the same as that of private
preservation projects — promotion of a national heritage, civic pride, and
social conformity — the creation of historic districts made preservation a public
rather than private endeavor. Reconstructing portions of old buildings in a
museum could be accomplished by private individuals or organizations with
the necessary financial resources. Maintaining the appearance of private

properties in a historic district required public regulation. Additions to zoning

5 Hosmer.
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ordinances were proposed to create historic districts in which exterior
architecture would be maintained and changes would be controlled. But
“protection [of historic buildings] by proper regulation of private property
represented a new voyage into the sometimes perilous sea of constitutional
law.”'® Regulation of private property raised constitutional issues of due
process and takings, which remain controversial today. The few municipal
preservation regulations proposed in the early years of the twentieth century
were almost always invalidated by the courts as an impermissible exercise of
government’s police power, which could only be used when necessary to
protect public health and safety."”

Governmental participation in the preservation of privately owned
historic property began in earnest in the 1930s, when the courts began to
ubhold preservation provisions in zoning ordinances on economic grounds as
promotion of the general welfare. “The public purpose rationale for historic
district ordinances was largely an economic one, recognizing that
preservation of historic districts increases tourism and therefore results in
important economic benefits to the community.”"® The argument that
preservation is good for business frequently appeared in judicial decisions in

the 1930s'® and still does today.

'8 Jacob H. Morrison, Historic Preservation Law (Washington, D.C.: National Trust for Historic
Preservation, 1975), p. 3.

71d. at 21.

'8 patrick J. Rohan, Zoning and Land Use Controls (New York: Matthew Bender, 1966), p. 7-

49. Also Carol M. Rose, Preservation and Community: New Directions in the Law of Historic

Preservation, 33 Stan. L. Rev. 473, 504 (1981).

™ Legal Methods of Historic Preservation, 19 Buffalo L. Rev. 611, 612 (1970), cited in Rohan,
p. 7-16. ‘ ’
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During the 1930s, several states passed legisl‘ation specifically
authorizing municipal goyernments to use their zoning powers to regulate
districts of historic buildings. Louisiana was one the first states to do so in
1936, and its statute was typical of these early enabling statutes. It
authorized the city of New Orleans to protect the historic district of Vieux
Carre by requiring a permit issued by the city council in order to demolish or
alter the exterior architecture of buildings in the district.?> During the following
three decades, most states across the country enacted similar legislation
enabling either specific cities, as in Louisiana, or all cities to include
preservation provisions in zoning ordinances and authorizing the exercise of
municipal police power to regulate use of private property when necessary to

t.2' These provisions were part of the municipalities’ general zoning

preserve i
ordinances and were based on the use of police power for the general
economic welfare rather than on historic preservation or aesthetic concerns.
State and local governments were slow to make use of their new
regulatory powers. By 1957, only eleven cities in the country had
preservation provisions in their zoning ordinances.?? During the next two
decades, historic preservation regulation received additional support from the
courts. In the mid-1950s, the Supreme Court issued a decision stating that

exercising land use controls, including zoning ordinances, as a means of

achieving aesthetic goals was a valid use of the police power. The Court held

20| quisiana Acts of 1936, No. 139, Sec. 1, cited in Morrison, pp. 79-81.
! Morrison, pp. 12-15; Rohan, p. 7-5.
22 Morrison, p. 16.



14

that “The concept of the public welfare is broad and inclusive.... It is within the
power of the legislature to determine that the community should be
beautiful....””® State courts, led by the Supreme Court of Florida, also began
to uphold land use regulation for aesthetic purposes, not in conjunction with
health and safety purposes, as a justifiable exercise of police power.?* By
1965, all states had enacted enabling legislation, but there were still only fifty-
one local preservation ordinances.?® The Supreme Court supported local
preservation regulation again in the late 1970s, holding that a preservation
ordinance restricting the use of private property did not violate the Takings
Clause of the Constitution. The Takings Clause in the Fifth Amendment
prohibits the government from taking private property for public use without
compensation. Whether regulatory restriction of the use of private property
for the public welfare is a taking is an issue still debated today. In 1978, the
New York City landmarks commission prohibited construction of new building
space above Grand Central Terminal in order to preserve the appearance of
the historic landmark. The Court upheld the authority of the local government
to restrict use of the property based on preservation purposes, provided the
restriction did not deprive the owner of all reasonable economic use of the

property and allowed due process through a public hearing and appeal

2 Berman v. Parker, 348 U.S. 26, 75 S. Ct. 98 (1954), cited in Rohan, p. 7-5 and in John J.
Costonis, Icons and Aliens: Law, Aesthetics, and Environmental Change (Chicago: University

of lllinois Press, 1989), p. 23.
24 Merritt v. Peters, 65 So.2d 861 (1953), cited in Morrison, p. 21.
25 Morrison, p. 16.
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process.? By the end of the 1970s, courts in the majority of states had
adopted the ruling that preservation ordinances based on aesthetic grounds
constituted a valid exercise of police power and were not a taking,?” and the
number of local preservation ordinances had increased to five hundred.?®

By the mid-1980s, it was widely acknowledged in preservation circles
that preservation regulation was most effective when administered at the
local, rather than state, level.?® Under this model, the state enacts legislation
authorizing local governments to creaté preservation ordinances, which are
then administered by local preservation commissions. Local commissions
enable residents to participate in the process of selecting historic districts and
determining how the properties in the district should be maintained. There
were 1000 local preservation ordinances by 1985 and 2000 by 1990.%°

In the past decade, state courts throughout the country have upheld
the legality of local preservation ordinances and the regulation of privately
owned property in historic districts.’ For example, Georgia acknowledged
that historic preservation is a legitimate public purpose for the exercise of

local police power,* and Ohio held that local preservation ordinances have

26 penn Central Transp. Co. v. New York City, 438 U.S. 104, 98 S. Ct. 2624, reh’g denied,
439 U.S. 883 (1978).

27 James P. Karp, The Evolving Meaning of Aesthetics in Land-Use Regulation, 15 Colum. J.
Envtl. L. 307, 313 (1990).

28 Rohan, p. 7-7.

24, at 7-11.

04,

3! Statement is based on my review of state case law from the 1980s and 1990s reported in
the Preservation Law Reporter.

32 yUnified Gov't. of Athens-Clarke County v. 1.8308 Acres of Land, 14 P.L.R. (National Trust
for Historic Preservation) 1233 (Ga. Sup. Ct., Oct. 17, 1995).
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the “full force of law.”*® Colorado found a strong presumption that local
government actions regarding preservation regulation are legal** and upheld
the local preservation commission’s authority to restrict uses of historic
property in order to preserve it.** Nevada upheld the validity of a local
ordinance allowing historic property to be used for any purpose that
contributes to the protection and preservation of the structure and is not
detrimental to the neighborhood, giving broad discretion to the commission.*®
State courts have upheld local regulations governing construction,
alteration, maintenance, and demolition of structures in historic districts.
Local commissions are authorized to regulate changes to historic properties
in order to maintain the overall character of the street. For example,
Massachusetts upheld the commission’s authority to determine that a
proposed structure would clash with the architectural style of the other
structures in the district.3’” New Mexico upheld a local ordinance imposing
height restrictions on historic buildings for aesthetic reasons, finding that the
purpose of historic preservation regulation is to allow public control of the
streetscape.®® California held the issuance of demolition permits to be a

discretionary function of the local commission under the authority of the

% Sherman v. Dayton Bd. of Zoning Appeals, 12 P.L.R. (National Trust for Historic
Preservation) 1010 (Ohio Ct. App., Dec. 2, 1992).
34 Coates v. City of Cripple Creek, 13 P.L.R. (National Trust for Historic Preservation) 1038
gColo. Ct. App., Nov. 4, 1993).

® Russell v. City of Central, 892 P.2d 432 (Colo. Ct. App., 1995).

3 City of Reno v. Harris, 111 Nev. 672 (1995).

%7 Paananen v. Old King's Highway Regional Historic District Commission, 1991 WL 183916
gMass. App. Div.).

® Mandel v. City of Santa Fe, 119 N.M. 685, (N.M. App., 1995), cert. denied, 119 N.M. 771
(1995).
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preservation ordinance,? and the District of Columbia upheld a local
ordinance prohibiting demolition of local historic landmarks without the
commission’s approval.*

During these decades, the Federal government also adopted a more
public, local approach to preservation. In 1949, Congress created and funded
the National Trust for Historic Preservation as a national, privately
administered preservation organization. The National Historic Preservation
Act (NHPA), passed in 1966, promoted historic preservation activities by
Federal agencies. By the 1980s, the Federal government had moved toward
actively supporting local level preservation. The Certified Local Government
Program, for example, provides Federal funding for local government
preservation programs and is coordinated at the state level. By 1992, the
NHPA had been amended to expressly encourage more initiative at the state
and local level. It is now Federal public pdlicy to “assist State and local
governments... to expand and accelerate their historic preservation programs

and activities.™'

% Glendora Preservation Foundation v. City of Glendora, 13 P.L.R. (National Trust for
Historic Preservation) 1010 (Cal. Super. Ct., Dec. 8, 1993).

“° pistrict of Columbia Preservation League v. Dept. of Consumer and Regulatory Affairs, 13
P.L.R. (National Trust for Historic Preservation) 1152 (D.C. App., Aug. 22, 1994).

4l National Historic Preservation Act Amendments of 1992, 16 U.S.C. 470-1, Sec. 2(6).
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CHAPTER Il

Implementation of Public Preservation Regulation in Virginia

A. Historic Districts and Colonial Williamsburg

Given its strong tradition of private preservation work and long-
standing support of private property rights, Virginia was not among the
leaders of the move toward historic preservation through public regulation. In
fact, the state was among the last in the country to enact legislation formally
authorizing iocal ordinances. As a result, historic districts and local
preservation ordinances developed slowly. Nor have the courts favored their
growth. The state supreme court did not agree with the judicial precedent
that public regulation of private property for aesthetic purposes was a valid
exercise of police power.

When historic preservation expanded during the early decades of the
twentieth century to include collection and display of American architecture in
museum period rooms, Virginia still played a leading role. The largest and
most prominent display of American period architecture was the re-created
colonial village in Williamsburg, where a private preservation organization
created an outdoor museum including entire buildings and streets. These
buildings served the same purpose as the period rooms in museums — to
commemorate a particular vision of the American past by displaying physical
objects that represented it.

During the 1920s and 1930s, the years when Colonial Williamsburg

was being created, other cities were establishing historic districts. However,
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Virginia’s village conflicted wifh these historic districts in two fundamental
ways. Preservation in historic districts was a public process, in which the
determination of which buildings and architectural styles merited preservation
were made by a commission of local residents. This method did not provide
for equal participation by all residents. Decisions were made by the
individuals and groups with local political power, which at the time did not
include minorities, the working class, or many women. The buildings selected
for preservation as a historic district reflected the past and perspective of
those making the selection, not necessarily the rest of the local population.
But making preservation a public process, guided by regulation,
acknowledged that preservation was a public issue and left room for future
participation by a wider group of people. In Williamsburg, by contrast, the
selection and presentation of historic buildings was determined entirely by a
few individuals in a private corporation.

The original purpose of historic districts was to preserve the existing
buildings and architectural character of the streetscape in order to showcase
a supposedly national heritage and promote civic conformity. In
Williamsburg, the opposite process occurred, although for very similar
reasons. The colonial village was not a preservation of an existing
streetscape, but a re-creation of the built environment of a particular era in the
past through a combination of re-creation, restoration, and preservation.
Rather than maintaining the existing buildings, the private foundation

removed approximately three hundred buildings in order to re-create a
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colonial streetscape.*® In the process, it removed buildings important to some
members of the town, such as the black church that once stood on what is
now the market area near the Magazine, in order to promote other people’s
vision of America.** Whereas an historic district preserved an existing
neighborhood in which people still lived, this project displaced residents
through property purchases and building removals. Remaining residents no
longer lived in a community, but in a museum. The construction of Colonial
Williamsburg created an extensive and innovative museum that has captured
the public imagination for sixty years, but it also reinforced Virginia’'s
commitment to private preservation rather than the public preservation

methods developing in other parts of the country.

B. Local Preservation Ordinances and Historic Districts

Virginia’s cities were not among the first to create historic districts.
There were no local preservation ordinances in Virginia until the mid-1940s,
when Alexandria and Richmond enacted ordinances to protect specific
downtown areas during the construction of new highways through these
cities. Both ordinances met strong public opposition on the grounds that they
infringed on private property rights.** While these selected areas were

protected, road construction destroyed other historic areas of these cities.

“2 Ada Louise Huxtable, “Inventing American Reality,” The New York Review, Dec. 3, 1992,
. 24-29.
% Based on a review of old photographs in the archives of the Colonial Williamsburg

Foundation.
“4 Rose, pp. 505-506; Hosmer, pp. 345-350 and 360-365.
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For example, Oregon Hill in Richmond, a large historic neighborhood of
modest residences occupied by working class ethnic groups, was cut in half
by a highway. Jackson Ward, a historic Richmond neighborhood composed
mainly of African-Americans, was also physically divided by a highway. In the
1980s, when multiculturalism changed popular conceptions of who and what
was “historic” and merited preservation, parts of the severed Oregon Hill and
Jackson Ward neighborhoods became historic districts.

By the late 1950s, Virginia also had local preéervation ordinances in
Williamsburg, Fredericksburg, and Charlottesville.*> However, although there
were preservation provisions in the municipal zoning ordinances, there still
weren't historic districts with enforced regulations. In the late 1950s,
Alexandria created a historic district and expanded its preservation ordinance
to include many of the provisions now common in local ordinances, such as
regulation of construction, alteration, and demolition.*® Richmond also
created “old and historic districts” in the early 1960s.*” The number of local
preservation ordinances has gradually increased. By the mid-1990s, most
municipalities in Virginia's “urban crescent,” encompassing northern Virginia
and the Hampton Roads area, had some form of preservation ordinance.*®

Some municipalities in this region, such as Hampton and York County, still

45 Robert L. Montague, Planning for Preservation in Virginia, 51 Va. L. Rev. 1214, 1222
1965). ~

SS Code of the City of Alexandria, Virginia, Article XIV, Ch. 35, amended by Ordinance No.

984 (1958), cited in Morrison, p. 21.

%7 City of Richmond Ordinance No. 58-146-60-144 (1960), amended by Ordinance No. 62-
164-155 (1962), cited in Morrison, pp. 163-166.

“8 See local codes in the bibliography for a representative list.
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~ have no reference to historic preservation in their zoning codes.*® Others,
such as Gloucester and New Kent County, have very brief preservation
provisions in the general zoning sections of their municipal codes.*® Only a
few, such as Norfolk, Virginia Beach, and Williamsburg, have extensive
sections explicitly devoted to historic preservation.®’

Virginia’s traditional premium on preservation as a private enterprise
remains e\;ident even in modern local ordinances. For example, by municipal
regulation, Richmond’s architectural review commission consists of members
of various private preservation organizations, particularly the A.P.V.A., and
one member from the general public. Most local ordinances specify several
professional fields to be represented on the historic commission, usually
architecture, real estate, and history, along with representatives from the
general public. Many commissions are composed of general citizens and just
one professional member. They do not, as Richmond does, place the
authority of the public commission in the hands of select private

organizations.

C. State Legislation
As late as the 1960s, it was noted that “the State of Virginia, with its

wealth of historic lore, has done little by governmental action. Private

“9 Code of the City of Hampton (1995); Code of the County of York (1995).

% Code of the County of Gloucester, Appendix B, Sec. 6-1 (1995); Code of the County of
New Kent, Ch. 9, Article 3, Sec. 9-37 (1995).

% Code of the City of Norfolk, Appendix A, Sec. 9 (1995); Code of the City of Virginia Beach,
Appendix A, Article 13 (1995); Code of the City of Williamsburg, Sec. 21-1 et. seq. (1995).
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organizations and movements have protected the Old Dominion’s superb
relics and landmarks....”* Most states enacted legislation enabling local
governments to add preservation provisions to their zoning ordinances in the
late 1950s and early 1960s, in the aftermath of judicial decisions validating
use of zoning powers for aesthetic purposes. All states had enacted such
legislation by 1965.%% Virginia, one of the very last states to do so, did not
authorize municipal preservation ordinances until 1964. Even then, the state
merely authorized local governments to use their zoning powers to “protect
against destruction of or encroachment upon historic areas.”* There was not
yet a state office to oversee or coordinate local efforts or to undertake historic
preservation on behalf of the state.>® Even after the enactment of this limited
legislation, the state supreme court continued to reject the U.S. Supreme
Court’s holding that aesthetic and quality of life considerations were a
permissible basis for governmental regulation of private property, one of the
underlying legal principles of preservation law. In 1969, the Virginia supreme
court held that a county “cannot limit or restrict the use which a person may
make of his property under the guise of its police power where the exercise of
such power would be justified solely on aesthetic considerations.”® It

invalidated a local preservation ordinance in 1975 on the grounds that its

principal purpose was to promote aesthetic values. The court implied that

52 Morrison, p. 3.

% Rohan, p. 7-5.

54Va. Code Ann. 15.1-489(5) (1964), cited in Montague, p. 1216.

% Montague, p. 1222. Virginia now has a Department of Historic Resources.
% Kenyon Peck, Inc. v. Kennedy, 210 Va. 60, 64, 168 S.E.2d 117, 120 (1969).




had the ordinance been intended to protect property values, it would have
been permissible.’” These holdings are reminiscent of very similar holdings
from the 1930s, for example an Aléxandria case invalidating a zoning
ordinance based on aesthetic considerations.*® Rather than embracing a
more modern legal basis for historic preservation, Virginia opted to preserve

its past legal principles and traditional ways of thinking.

57 Bd. of Supervisors v. Rowe, 216 Va. 128, 216 S.E.2d 199 (1975).
%8 West Bros. Brick Co. v. City of Alexandria, 169 Va. 271, 192 S.E.2d 881 (1937).
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CHAPTER IV

Community-Building Historic Preservation

A. Multicultural Approach to Historic Preservation

The rise of the “new social history,” a multicultural approach to the
study of the past, has led preservationists to reconsider which segments of
American society were and were not represented in traditional historic
preservation projects. The symbolic sites and museum exhibits established in
the nineteenth and early twentieth centuries often did not reflect the past of
many American peoples and their cultures. They did not include women,
minorities, or the working class, nor did these groups have symbolic sites of
their own. Multicultural preservationists have argued that historic
preservation should acknowledge the past activities of these previously
neglected groups and should serve to bolster their pride and cultural identity.
Visitors to historic buildings and museums should be able to see themselves
and their ancestors in the exhibits.>® This argument implied that the
traditional picture of American history depicted in historic sites could only
appeal to those who created it, rejecting the earlier philosophy that all
Americans would relate to and learn from these sites. The multicultural
approach to preservation emphasized present-day cultural relevancy and
community identity rather than tradition, architecture, and aesthetics. In fact,

preservation had always been about cultural relevancy and community
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identity — the difference lay in whose culture historic sites were deemed
relevant and who comprised the community. The éame methodology of
preservation was applied by and to different people than had previously
prevailed. Prominent minorities and women in public life were recognized
and buildings associated with them were preserved as historic sites to
commemorate their contributions to American history.®® For example, Betsy
Ross’s house is now preserved along with George Washinton'’s.

The new approach to historic preservation changed the definition of
what was physically important in the American past as well as who was
important. Preservation focused on evaluating “significance,” which meant
architectural style, historical association, cultural value, or local importance.
Significance was conceived in local as well as national terms. A building that
may not matter to the majority of the population or have played a noted role in
the traditional vision of national history could still be important from the
perspective of a local neighborhood.®’ “What warrants preservation expands
with what is thought historically significant.”®? Types of buildings previously
ignored as insignificant, such as workers’ homes, slave cabins, shops, even

old gas stations, are now considered worthy of preservation. A portion of a

%9 Edmund Barry Gaither, ““Hey! That's Mine”: Thoughts on Pluralism and American
Museums,” in lvan Karp, ed., Museums and Communities (Washington, D.C.: Smithsonian
Institution Press, 1992), p. 64.

&0 Page Putnam Miller, Reclaiming the Past (Bloomington: Indiana University Press, 1992);
Fath Davis Ruffins, “Mythos, Memory, and History: African-American Preservation Efforts,
1820-1990,” in Museums and Communities.

' Thomas King, Patricia Parker Hickman, and Gary Berg, eds., Anthropology in Historic
Preservation (New York: Academic Press, 1977), pp. 27-30.

52 David Lowenthal, The Past is a Foreign Country (Cambridge: Cambridge University Press,
1985), p. 387.
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Federal style building signified beauty and tradition to turn-of-the-century
preservationists, and George Washington’s house signified a national identity,
civil unity, and domestic harmony to the Mount Vernon Ladies Association. A
Victorian shop or a 1920s gas station may signify something important to
other people, even if not to the architectural historian on a historic

commission, and may be equally worthy of preservation.

B. A Sense of Place

Community-building preservation, an approach that started in the mid-
1970s and has gained increasing acceptance during the last decade, applied
multiculturalism concepts and “significance” to particular places and the
people and buildings in them. This approach focuses on a place,
encompassing its peoples, cultures, and physical structures, and the
relationships between them. This approach to historic preservation attaches
importance to a variety of people and structures in the same place and
emphasizes their interdependence. It values buildings not for their role in a
supposed national history or for their architecture, but for their semiotic
properties. Buildings and their physical features “function as signs, conveying
cognitive and emotional meanings to their human audiences.”®® The built
environment in which people live “can enter into the cognitive and emotional

lives and, ultimately, help shape the identities of individuals, groups, and

8 John J. Costonis, Law and Aesthetics: A Critique and a Reformulation of the Dilemmas, 80
Mich. L. Rev. 355, 392 (1982).
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communities."® The emotional connection between people and the physical
features of their environment creates a sense of place, including a sense of
identityv and of connection with past and present inhabitants.

A community derives meaning from its buildings based on shared
experiences over time. Historic houses in the neighborhood are “intelligible
largely because previous encounters and tales... have made them already
familiar... the perceived identity of each scene and object stems from past
acts and expectations, from a history of involvement.”® Local residents may
share common assumptions and understandings of their physical world based
on similar experiences in that place and their common relationships with the
same buildings. “The environment is a visual commons reinforcing the ties
we share as members of the various communities to which we belong,”Sé and
a “framework for identificatioﬁ with the shared experience of the
community.”®” For example, a school building may not be considered an
architectural gem, but may be an intregal part of the community’s history and
a structure with which countless residenfs identify.

Historic buildings express not only the experience of the present
community but also the cumulative experiences of previous inhabitants. They
are a tangible connection with the past of that place, and their preservation
connects residents with a larger community. “Consciousness of how time has

linked us with locale also enhances modern perceptions. We celebrate the

5 1d. at 393.
% Lowenthal, p. 39.
% Costonis, Icons and Aliens, p. 18.
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landscape as a living tapestry woven and tenanted by our forebears and
ourselves.”® Buildings that have stood in this place for many years attest to
the passage of time and the experiences of successive inhabitants of the
same neighborhood, in their very walls. “Traces of cumulative creation also
engender a sense of accretion where each year, each generation, adds more
to the scene... residues of successive generations in ancient sites betoken
partnership, harmony, and order.”®®

This preservation philosophy was recognized by state courts and
endorsed by the Federal government in the late 1970s and early 1980s. The
Department of the Interior stated that “historic buildings in a community are
tangible links with the nation’s past that help provide a sense of identity and
stability... preservation is an anchor that keeps communities together and re-
establishes pride and economic vitality.”’® Many state courts had
acknowledged the connection between preservation regulation, aesthetics,
and the general social and economic welfare. By the end of the 1970s and
beginning of the 1980s, some state courts also recognized the psychological
connections between local preservation regulation and community identity
and stability.”! The supreme court of Virginia’s neighbor, North Carolina,

found that local historic preservation proVides a visual medium “for

understanding our historic and cultural heritage,” which gives a “valuable

®7 Rose, p. 489.

%8 Lowenthal, p. 407.

4. at 59.

0 «a Federal Preservation Agenda for the ‘80s,” Preservation News, Oct. 1980, p. 7.
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perspective on the social, cultural, and economic mores of past and present
generations of Americans.””? The Virginia supreme court, however, had
| A'r'ef‘u'sed to uphold preservation ordinances that were not based on the general

economic welfare.”

C. Who's in Charge?

Community-building preservation places primary importance on
enabling the members of the neighborhood to preserve the physical features
of the built environment that are subjectively significant to their own local
history. This approach can foster a stronger sense of community by raising
consciousness of the relationships between residents and the streets in which
they all live, and by encouraging community self-definition.”* However, it also
can be a divisive process, aggravating social and economic tensions within a
geographic neighborhood. The community as a physical locality may contain
disparate social communities, each with its own history attached to the same
physical environment. There also are continuing tensions, conflicts in choice
of historic significance, between local residents and the professionals on
municipal planning boards and preservation commissions. In this respect,

community-building preservation is subject to the same shortcoming as the

" See, e.g., case law listed in Edward H. Ziegler, Jr., “Aesthetic Controls and Derivative

Human Values: The Emerging Rational Basis for Regulation,” in J. Benjamin Gailey, ed.,

1986 Zoning and Planning Handbook (New York: Clark Boardman Co., Ltd., 1986) p. 248.
A-S-P Associates v. City of Raleigh, 298 N.C. 207, 258 S.E.2d 444 (1979).

3 Kenyon Peck, Inc. v. Kennedy, 210 Va. 60, 64, 168 S.E.2d 117, 120 (1969); Bd. of

Supervisors v. Rowe, 216 Va. 128, 216 S.E.2d 199 (1975).
Rose, p. 492.




31

earlier preservation methods; who determines which buildings are historically
significant and selects those worthy of preservation?

The earlier “shrine” approach enabled particular groups of privileged
individuals to determine which sites were historically important to the nation
as a whole. The early historic district approach also enabled those residents
with local political power to determine which buildings were architecturally
significant and which sections of the city merited protection as a historic
district. The present approach permits much broader public participation, but
is still subject to power relationships and the diversity of the American public.

Locally directed preservation creates conflict within a neighborhood
when residents disagree about the significance of a particular building. The
larger community’s definition of the district’s historically significant features
may conflict with the perceptions of a segment of the community, resulting in
disruption of existing neighborhood relationships.”® For example, a city
school built in 1900 may be a source of community identity for many local
residents who attended it. However, particularly in a state with a long and
acrimonious history of racial segregation such as Virginia, there may be many
minority residents of the same neighborhood who view the schoolhouse not
as a communal bond but as a sign of exclusion. The same building has a
place in the history of both groups, but for this very reason its preservation

may generate social conflict within the neighborhood. For example, the

5 1d. at 517.
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“location of the Arthur Ashe memorial in Richmond and the Bruton Heights
school in Williamsburg have divided the local communitites.

Preservation of a neighborhood can also divide residents by gentrifying
the area and displacing lower-income residents.” Property values often rise
in neighborhoods designated as historic districts, which reinforces the opinion
long held by the courts that historic preservation ordinances benefit the
general economic welfare. But as property values rise, housing prices, rents
and taxes also rise. Lower-income residents who have been part of the
community for years may no longer be able to afford to live there. In this
scenario, historic preservation preserves a physical community of buildings
but disrupts the social community. Preservation has in fact harmed the
economic interests of some groups in urban communities, which also reduces
the collective social welfare of the entire community.

Local-level preservation is most likely to disrupt social relationships in
the very localities with the greatest potential for historic preservation. Long-
established residential streets in old cities possess a rich physical and social
history. The physical community has existed for many years, inhabited by
successive and often very different groups of people. For example, the
Jackson Ward district in Richmond was home to middle-class whites, then to
immigrants from various ethnic groups, finally to working-class African-
Americans. The longevity of buildings creates a sense of continuity and

stability, of connection with the past in that place. But conflict arises when
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prior residents wish to maintain the buildings’ present appearance to reflect
their own version of the past, and new residents wish to add their own identity
to the same buildings. Preservation can freeze a community’s architectural
character in a bygone era by overly restricting alteration of the buildings.
Prior residents may try to preserve some “quasi-mythic time in the past, at the
cost of creative contribution by current residents.””” This process creates a
local power struggle by defining who is important in the community and who is
not, and whose contributions to the physical environment are encouraged and
whose are not. Even if there is no dissension between social groups, the
local preservation regulations must be sufficiently flexible to permit
contributions by current residents. “Stability and change are alike essential.
We cannot function without familiar environments and links with a
recognizable past, bﬁt we are paralyzed unless we transform or replace
inherited relics through continual revision... survival requires an inheritable
culture, but it must be malleable as well as stable.””®

Yet another source of contention in community-based preservation is
the power relationship between local residents and the professionals who
administer state and local planning boards and preservation commissions.
The premise of community-building preservation is democratic: the residents
determine which buildings are historically significant to their community. This

policy “requires a retreat from architectural imperialism and an acceptance of

78 David B. Fein, Historic Districts: Preserving City Neighborhoods for the Privileged, 60
N.Y.U. L. Rev. 64 (1985), ch. 2.
" Rose, p. 509.
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community definition by community residents.””® These buildings may signify
stability and continuity of place to members of the community, just as Mount
Vernon signified stability and continuity to earlier preservationists. Yet in the
eyes of professional planners, these buildings may not be “historic” if they do
not relate to some nationally or regionally important event or architectural
style. From the community’s perspective, a building may be rich in local
history; from the planners’ perspective, it may merely be an old building.
State and local preservation regulations usually require an opportunity for
public participatidn in the processes of designating and administering a
historic district. But in order for the community to participate fully in its own
historic preservation, the state and local government also must make the

economic and legal tools known and available to residents.

"8 Lowenthal, p. 69.
" Rose, p. 492.
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CHAPTER V

Virginia’s Program Lacks Community-Building Approach

“Preservation continues to be essentially a humanistic activity
exercised primarily in the arenas of law and economics.”®® Yet Virginia has
been slow to make these legal and economic tools available for local level,
community-based preservation. State law restricts the ability of local
governments to direct their own preservation and permits individual owners to
thwart the local preservation process. The state government now has a
department devoted to the preservation of Virginia’s historic buildings, but

many of its programs still favor the old “shrine” and architectural approaches.

A. State Legislation Restricts Local Level Preservation

Virginia has greatly expanded its preservation statutes since their
introduction in 1964 and, at least on paper, promotes local-level preservation.
The Virginia Code now directs the state preservation office “to aid and to
encourage counties, cities and towns to establish historic zoning districts for
designated landmarks and to adopt regulations for the preservation of
historical, architectural, or archaeological values.”’81 The initial enabling
statute has grown to include provisions for municipal acquisition of historic

sites, amendment of zoning ordinances, construction and alteration review,

% Murtagh, p. 155.
8 \Va. Code Ann. 10.1-2202(10) (Michie) (1996).
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and demolition control. There are penaities for violating preservation
ordinances and tax incentives for preservation.®?

However, in the late 1980s many local governments in Virginia still
expressed frustration and reluctance to enact preservation ordinances due to
uncertainty about their regulatory authority under the state law.?® Virginia
follows “Dillon’s Rule,” a legal principle that permits a local government to
take only those actions expressly delegated by the state. Local governments
were reluctant to enact and enforce preservation regulations without clear
state authorization. In 1988, a task force established to evaluate the
effectiveness of Virginia’'s preservation program recommended that the state
enabling legislation be clarified in order to improve local governments’
preservation efforts.®* A decade later, the extent of local governments'’
authority to direct historic preservation remains unclear.

Owner consent provisions are one of the most controversial areas of
local preservation law. Property cannot be designated as a historic district or
landmark without the consent of the property owners in the proposed district.
Without this consent, the buildings and district do not qualify for preservation
programs and grants and do not come under local government preservation
regulations. Most state courts have rejected owner consent provisions in

- state or local preservation regulations. However, since 1991 seventeen

82 \/a. Code Ann. 15.1-18.1; 15.1-503.2(A); 15.1-499.2: 15.1-687.22; 15.1-3220(A) (Michie)
gg 996).

McConnell at 102.
84 A Future for Virginia’s Past: The Final Report of the Governor's Commission to Study

Historic Preservation (Nov. 1988), cited in Virginia Task Force Issues Report, 8 P.L.R.
(National Trust for Historic Preservation) 1029, 1030 (1989).
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states, including Virginia, have added these provisions to their historic
preservation statutes.®® Local governments in these states risk “takings”
challenges if their preservation regulations do not provide a process for owner
consent.

There was no owner consent provision in the Virginia preservation
statutes until recently. .In the mid-1970s, the state supreme court had found
that such provisions were not necessary to protect private property, since
designation as a historic district did not deprive the owner of the economic
value of his property and thus did not constitute a “taking” by the state

government.®®

Nearly twenty years later, a study conducted by the state also
found that historic district designation had no adverse impact on property
values, and that the “values for designated properties have increased all over
the state in a manner that is consistent with the values of neighboring
properties.”®” The state judiciary now opposes owner consent proVisions,
rather than merely finding them unnecessary. In 1991, the Virginia supreme
court invalidated a state statute requiring local governments to obtain

unanimous owner consent prior to enacting new ordinances for historic

districts.*® The ruling was based on a long-standing Supreme Court

® Takings Legislation Enacted in Eleven States, 14 P.L.R. (National Trust for Historic
Preservation) 1221 (Nov. 1995).

86 Virginia Historic Landmarks Commission v. Bd. of Supervisors of Louisa County, 217 Va.
468, 230 S.E.2d 449 (1976).

87 \irginia Adopts Owner Consent Legislation, 11 P.L.R. (National Trust for Historic
Preservation) 1068 (April 1992).

8 County of Fairfax v. Fleet Indus. Park, Ltd. Partnership, 242 Va. 246, 410 S.E.2d 669

(1991).
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precedent, set in a case from Virginia, that legislative authority could not be
delegated to individual citizens.®®

However, the state legislature has taken the opposite position. In
1992, it enacted an owner consent statute allowing private property owners to
prevent historic designation by the state. Private property owners must be
notified and consulted when the state considers designation of a historic
site,®® and the state may not proceed with the designation if the relevant

2! This provision causes confusion for local

property owners object
governments and undermines public preservation by placing control in the
hands of private individual owners.

Virginia's owner consent statute does not expressly pre\)ent local
governments from creating historic districts without owner consent, and in fact
states that it does not affect local preservation ordinances.®? But a local
government is unlikely to designate a historic district over the objections of
private property owners when it is illegal for the state to do so. Also, a local
government is authorized to create a historic district based on landmarks
established by the state or on other buildings deemed to possess an
important historic, architectural, archaeological, or cultural interest.*® If the

state is unable to designate a building as a historic site due to objections from

private property owners, can the municipal government still use it as the basis

8 Eubank v. City of Richmond, 226 U.S. 137 (1912).
% \/a. Code Ann. 10.1-2206(A), (B) (Michie, 1996).
! va. Code Ann. 10.1-2202.2(A) (Michie, 1996).

®2 \/a. Code Ann. 10.1-2202.2(C) (Michie, 1996).

% va. Code Ann. 15.1-503.2(1) (Michie, 1996).
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for a local historic district? Given a clear lack of authority to do so,
municipalities may follow the state’s example and refrain from designation.
Local governments are receiving conflicting messages from the state
legislature, which requires owner consent, and from the state supreme court,
which prohibits owner consent regulations.

Owner consent provisions can ensure that the decision to designate a
neighborhood as a historic district remains in the hands of the residents,
rather than in the hands of local officials and review boards. However, these
provisions also hinder local preservation by permitting a few individuals to
prevent creation of a historic district desired by the other members of the
community. They interfere with local government’s obligation to regulate for
the public rather than the private welfare. They “undermine the public
purpose of preserving historic structures by allowing individual property
owners to decide what shall be protected,”* and give individuals the ability to
decide whether and how regulations enacted for the public welfare should
apply to them. By enacting owner consent provisions, Virginia has
undermined the authority of its local governments to conduct historic
preservation and has reaffirmed its traditional deference to private property
and historic preservation through private efforts. Rather than moving forward
with innovative methods of public preservation and encouraging preservation
by local communities, Virginia has moved backwards towards its old

nineteenth-century approach to historic preservation.
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The Virginia preservation statutes also weaken the authority for local
governments to preserve historic sites with preservation easements, an
important economic and legal tool available at the state and federal levels. A
preservation easement allows a private property owner to retain ownership
and use of a historic site while giving the holder of the easement, either the
state or federal government, authority to preserve its historic character by
controlling future architectural alterations. The easement is perpetual,
ensuring preservation despite future changes in ownership. A preservation
easement benefits the public by maintaining the exterior historic architecture
of individual properties, which is visible to all members of the neighborhood,
thus preserving the sense of place for the community. It benefits the property
owner by reducing the local property tax assessment and creating an income
tax deduction, which may make preservation more financially feasible for
moderate and lower income residents.

The Virginia statutes authorize the state preservation program to
acquire easements, but do not clearly authorize local governments to do so.
They authorize specific methods of acquisition, such as purchases, leases,
and management contracts, but do not mention easements. Local

"5 which

governments may “acquire” historic property “in any legal manner,
presumably includes easements. But a local government in Virginia has only

the powers clearly delegated by state legislation, and in the absence of clear,

% Julia Hatch Miller, Owner Consent Provisions in Historic Preservation Ordinances: Are
They Legal? 10 P.L.R. (National Trust for Historic Preservation) 1019, 1024 (Feb. 1991).
Va. Code Ann. 15.1-503.2(4) (Michie, 1996).
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specific authority to acquire preservation easements it may hesitate to do so.
- State legislation does not address how a local government'’s preservation
ordinances apply to properties that are subject to state easements.

Clear authorization for a local government to create preservation
easements would make this option available to properties that may not qualify
for preservation in the state program. Property must be listed on the state
landmarks register or be listed as a contributing structure in a historic district
listed on the register to qualify for a state preservation easement.®® A site that
is of local historic significance may be listed in the state register. However,
what is significant to local residents may not be significant in the eyes of the
state review board. Thus a building of great importance to a community’s
own history and included in a local historic district may not qualify for a state
preservation easement. Local-level easements would enable residents to

preserve these locally significant buildings.

B. State Programs Perpetuate the “Shrine” Approach

Virginia now has many historic preservation programs administered by
the Department of Historic Resources. However, these programs continue to
focus on buildings that exemplify historic architecture, particularly antebellum
architecture, or serve as shrines to the Old Dominion. Although they have

been very successful in preserving these types of buildings, they have been

% Va. Code Ann. 10.1-2204(A) (Michie, 1996).
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slow to apply economic and legal preservation tools to more modest but
locally historic buildings.

The Department has had authority to create preservation easements
for more than thirty years. The program was intended, and in the view of its
administrators should still be used, to preserve the historic architecture of
Virginia’s many fine antebellum houses.®” In the traditional manner of private
preservation in Virginia, state-held easements have been used to preserve
privately-owned estates and former plantation manor houses as tangible,
visual symbols of the Old Dominion. The first Virginia preservation easement
was granted for Old Mansion, a 128-acre estate in Caroline County, in 1969.%
The list of state-held preservation easements now includes more than 220
sites, the majority of them similar to Old Mansion — antebellum houses on
estates ranging from several to hundreds of acres.

Although the easement program has successfully preserved many
historic buildings, until very recently it has done little to promote local-level,
community-oriented preservation. Virginia's older cities and towns contain
block after block of buildings that embody the history of the local community
and connect the residents with the past of their place. These buildings,
usually much more modest in size and economic value than the manor-style
houses, may not be significant in the Old Dominion version of Virginia’s.

history but are essential components of their neighborhoods’ histories. Such

7 |nterview with Calder Loth, Senior Architectural Historian, Virginia Department of Historic
Resources, Richmond, 1996.
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buildings are no less “historic” than the estates that have names rather than
street addresses on the door and occupy vast tracts of land. In fact, they
represent the past experiences of many more Virginians than do the estates.
Yet by the late 1980s, only a dozen of the 115 buildings on the easement list
were modest residences. Even these buildings were located in the historic
village of Waterford, rather than in urban neighborhoods where most
Virginians live.*® The program was expanded in the 1990s to include more
buildings in urban neighborhoods, but still tends to favor houses in the more
affluent, mostly white Fan Historic District of Richmond rather than the city’s
lower-income and mostly African-American historic districts of Oregon Hill and
Jackson Ward.

The Certified Local Government Program, created by the Federal
government in 1980, is another public legal tool available to preserve the
historic buildings of local communities. The program’s stated goal is to help
local governments analyze community needs and “offer diverse communities
a variety of support sensitive to current local planning needs,” so that “the
thread of historic preservation becomes woven into the fabric of local land-
use policy.”'® Preservation projects must be community oriented, such as
educational projects and building restoration, and require public participation.

Eligible local governments receive Federal funding through their state

% vision and Choice: Protecting Our Historic Resources (Richmond: Virginia Department of
Historic Resources, 1990).
% Calder Loth, Preserving a Legacy (Richmond: Virginia Department of Conservation and

Historic Resources, 1988).
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preservation offices. However, local governments are only eligible to
participate in the program if their preservation programs meet criteria
established by the state. Many Virginia municipalities have been unable to
meet the state’s strict criteria and thus have not been eligible for the program.
The cities with the most well-established and extensive local preservation
ordinances, such as Alexandria, Richmond, and Williamsburg, found that their
preservation programs did not conform to the state requirements.'®' Virginia
finally modified its criteria in the mid-1990s, and now allows local
governments to use their own preservation programs that meet the needs and
preferences of their communities. The Virginia program has continued to
grow slowly. Nearly twenty years after the National Park Service initiated the
program, only twenty-two Virginia cities are participants. The local projects
selected by the state for funding usually are administrative activities, such as
municipal planning and distributing brochures. Funding may be used for the
restoration of buildings in the local streetscape, but there have been very few
of these projects.'%?

Buildings in historic districts qualify for a variety of financial assistance
programs. The Virginia preservation program includes tax incentives, a
revolving fund, and state grants, but these tools are of limited use to members

of less affluent and less politically well-connected local communities. While

1% preserving Your Community’s Heritage Through the Certified Local Government Program

(Washington, D.C.: The National Park Service and the National Conference of State Historic

Preservatlon Officers, 1995), p. 4.
" Interview with Ann Andrus, Director of the Certified Local Government Program, Virginia

Department of Historic Resources Richmond, 1996.
2 4.



45

many states have had preservation tax incentives for more than a decade,
Virginia did not enact one until last year. The new statute permits the owner
of a historic building to take an income tax credit for restoration and
rehabilitation of the property. However, it only applies to preservation projects
that cost at least fifty percent of the property’s assessed value.'® This tool
may be useful for developers or affluent private property owners, but is of less
use for moderate and lower income residents seeking assistance for smaller
preservation projects that do not reach the required financial threshold. Also,
buildings are only eligible for this tax incentive if they are listed, or eligible to
be listed, on the state landmarks register. Although buildings significant to
local history are eligible for the state register, fhe determination is made by
members of the state review board, not members of the local community.
Inclusion on a local historic register is not sufficient. Thus a building
significant to the local community but not deemed significant by the state
review board will not qualify for the tax credit.

Revolving funds offer long-term sources of preservation financing. The
fund loans money to individuals or community organizations for the purchase,
rehabilitation, and sale of historic buildings. Proceeds are reinvested in the
fund to support future preservation projects. Virginia’s revolving fund is
comprised of state appropriations and private donations, but is administered
by the Virginia Historic Preservation Foundation, a group of politically

appointed private citizens, rather than by a public state agency. Although

1% ya. Code Ann. 58.1-339.2(C) (Michie, 1996).
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anyone‘may apply for assistance from the revolving fund, the decision to
grant or not grant public money is made by a few selected private individuals.
Also, like the tax credit, it is only available for buildings listed on the state
landmarks register.'%

Virginia awards preservation grants from public appropriations, but in
practice this process strongly favors private preservation organizations with
political connections. The General Assembly may appropriate funds in every
even-numbered year to support specific preservation projects, including
building restoration and rehabilitation. The recipient must match the grant
with funding from local governments or private donations.'® These grants
could be used by local communities, prdvided they had the political power to
obtain them. The grants are awarded based on the recommendations of
individual members of the General Assembly, and thus often are awarded to
those groups with political connections. '

Whereas local community groups must compete for preservation
grants and are dependent on the preferences of individual politicians, many
private organizations devoted to preservation of the Old Dominion are
automatically awarded annual grants by the expreés terms of state legislation.
Public appropriations are distributed every year to specified Confederate
memorial associations and chapters of the United Daughters of the

Confederacy for the maintenance of Confederate cemeteries. More than 200

'% va. Code Ann. 10.1-2402 (Michie, 1996).
'% va. Code Ann. 10.1-2212 (Michie, 1996).
1% Based on interview with Ann Andrus.
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such organizations are currently included in this list. Unlike the recipients of
the alternate year, ad hoc grants, these organizations are not required to
match the grants with private resources.'”” In keeping with its traditional
preference for private preservation of shrines, Virginia uses public resources
to support these private preservation activities. These activities may not
appeal to Virginians who do not share a connection to Confederate history,
and in fact may offend African-American Virginians. Automatic annual
appropriations are also granted to the A.P.V.A. for the preservation of its
many privately owned sites. Another state preservation statute provides
automatic annual public financial resources for specific historic sites operated
by private foundations. These sites are almost all shrines to heroes of the
American Revolution or the Confederacy, such as the boyhood homes of
Robert E. Lee, George Washington, Stonewall Jackson, and Francis Lightfoot
Lee, or are antebellum plantation estates.'® The list of grant recipients
includes one shrine to African-American Virginians, a Hampton church
founded by freedmen, and no sites devoted to women or other minorities.
Nor are sites associated with other periods of Virginia’s or the nation’s past
included on this list. These grants explicitly are not available for local
residential preservation efforts, which could greatly benefit the communities
who still live in these buildings, but are available to preserve the homes and

graves of long-dead figures in Virginia’s traditional history.

197 \/a. Code Ann. 10.1-2211 (Michie, 1996).
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CONCLUSION

Historic preservation does not preserve history. It creates and
celebrates a history, a perception of the past, by preserving tangible evidence
of prior human existence and connecting it with the present. Old buildings,
inhabited by many prior generations and visible reminders of the passage of
time in a particular place, are ideal objects for creating history. The process
of selecting which buildings to preserve and defining the history they
represent has gradually moved from a private to a public activity. Virginia
was a leader of the early, nineteenth-century approach to historic
preservation. Private organizations, with little-noticed assistance from state
governments, preserved sites associated with notable people and events of
the American Revolution. These became shrines to the preservationists’ own
vision of America and the national past. In the twentieth century, local
preservation regulation and the creation of historic districts expanded the
concept of historic preservation to include the streets and buildings in which
people still lived and permitted residents to participate in the preservation
process. Virginia was slow to follow this approach, although a histori‘c district
was created in Alexandria in the late 1950s. The most recent theory of
historic preservation, often called “community-building,” has further expanded
public participation and definitions of historic significance. All citizens in a

community are encouraged to use legal and economic preservation tools to

1% \/a. Code Ann. 10.1-2212 (Michie, 1996).
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maintain the buildings that embody their own vision of history and define their
sense of place. This approach is still a subjective process, fraught with
political and cultural power relationships, as were the prior preservation
methods. But it has included more people in the process of self-definition and
celebration and broadened ideas of historical significance. It has expanded
our concept of what is worthy of preservation and what merits inclusion in our
vision of our past.

Although Virginia now has many public preservation programs and
both state and local preservation regulations, it has continued to favor the
traditional private preservation approach. It has enabled its cities to direct
their own preservation based on local needs, but limited their legal authority.
Private property owners were recently empowered to prevent creation of
historic districts, moving Virginia backward rather than forward. Public
resources, including easements and financial assistance, are now part of the
state’s preservation program. However, these tools are still used to
perpetuate the traditional “shrine” approach by supporting private property
owners and private preservation organizations associated with the traditional
vision of Virginia's past. Resources that could be used to preserve the
historic buildings important to local communities are instead used to preserve
the idea of the Old Dominion and the ghosts of Virginia’s past. Virginia was a
leader in historic preservation for many years, and has the resources to be a
leader in the modern public preservation process. But as long as it continues

to preserve its traditional approach to historic preservation, it will not attain the



goal established by Governor Baliles more than a decade ago — to regain its

place “in the forefront of our nation’s historic preservation efforts.”'%®

1% Address by Governor Baliles, July 21, 1987.
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