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ABSTRACT

It is the intention of the thesis to treat the Virginia law
revision of 1748-49 as a microcoasm of Anglo~-Virginian relatious..
It provides a unique peérspective for an examination of the
imperial administrative machinery in operation, the locus of power,
the principles under which it wes operating, and the colonial
reaction at a significant point of time,

In 1748, the Board of Trade came under the ambitious
Presidency of the Earl of Halifax. It took the opportunity
afforded by the Virginia revision to tighten the framework of the
formal political relationship betwgen colony and mother country.
Furthermore, it tried to apply its experience with Virginia
elsewhere. VWhile the recalcitrance of other colonies and the
advent of war deflected its aims, the Board did not altogether
retreat as its stand on the Virginia Tobacco Act of 1758 was to
demonstrate,

The lew revision embraced many aspects of Virginia'ls growth,
and it formalized them at a time when the seasoned Governor Sir
William Gooch was preparing to give avay to a momr ambitious
successore. The action of the King in Council on the Revieion
caused the sssembly to define its rights and assess its relationship
with the wother country, Issues arising from the revision provided
& continuous thread of debate between ceolony and mother country
through the decade. Given the ease of relations under Gooch, the
history of the Taw revision served as an intrcduction for Virginia
politiciane to the field of imperial relations.
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THE VIRGINIA LAW REVISION of 174849



INTRODUCTION

The second quarter of the eighteenth century was an era of
good fecling in relations between Virginia and the mother country.
Despite some early economic difficulties at the beginning of this
period, this was to be the golden agé of the plantation system when
Isutenant Governor William Gcoc£ could write to the Board of Trade
that the condition of affeirs in the colony could be summed up in
two words, "Peace and Flenty"u% Relations between the governor
and assembly were excellent, and Gooch came to enjoy the reputation
of being the only governor against whom neither inhabitant nor
merchant ever ccmplainedwa

This was the period of alleged "salutary neglect," and
Gooch'e contscts with the Board of Trade, the chief agency of
colonial adminéﬁtéationftwere few, scarcely averaging one letter
per year. Eut'the period finds its key not merely in the woll-
meaning disposition of its governor and the divided attention of

authorities at home, but in a combination of these factors with

others: in the subsidence of the merchant lobby following the

1) Gooch to Board of Trade, 14 March 1734, C,0., 5/1323,£.107;

William Gooch (1682~1751) was Lieutenant Governor of Virginia
from 1727 to 1749, A former career scoldier under the Duke of
Marlborough, he was one of Virginia's most popular governorca.
He commanded the American Regiment against Cartagena, but
declined a similar appeintment in 1746 in the expedition against
Canada, He was created a baronet in 1747,

(2) The Official Records of Robert Dinwiddie, 1751-1758, ed..

Robert A. Brock (2 vols., Richmond, 1883-1884), I, 2.




decline of Micajah Perry; in the fact that the Commiscary of the
Bichop of London in Virginia, the once fiery James Blair (1655~
1743) was now old and ill, in the absence of primary issues, and
in the maturity of the House of Burgesses itse1£‘§

During its last session under Governor Gooch the assembly of
174849 revised its 1aws.% Although the scope of its work was very
extenscive, the assembly regarded its action as routine and did not
anticipate any strong reaction from the home government. The
report prescnted by the home government to the assembly, however,
proved otherwise.

Since all colonial laws had to be sent home for inspection,
legislative revicw presénted imperial authorities with the opportunity
to reject. and reshape colonial actions. Yot it was customary for
the Doard of Trade, which was primarily responsible for the review
of colonial legislation, to allow the majority of colonial laws¥io

lye by probationary" without any action being taken on them,5 The

=2 James Blair (1655-17h43) was & notable figure on the Virginia
scene for over fifty years. A formidable character, he was
reputed to make and unmake governors. He was inotrumental in
the founding of the College of William and Mary securing ite
charter in 1693. He was appointed Comissary of the Bighop of
London in 1689 and as & member of the Virginia Council in ‘1694,
Micajah Perry (d.1753) was -the most prominent merchant of his
day engaged in the Virginia trade. He acquired a great deal
of influence in the disposal of public offices in Virginia
which Governors Spotswood and Gooch objected to strongly. He
was Lord Mayor of London 1738-1739 and & Member of Parliamant
1727-1741.

(4) J.H;E., 17421749, Assembly of 1748~-49, passim.

(5] Elmer B. Russell, The Review of American Colonial Legislation
by the King in Council (New York, 1915), 54-58; Board of Trade
to the Duke of Newcastle, I July 1724, cited in Leonard V,
Labaree, Royal Government in America (New York, 1930) 224-225.)




Board set forth its policy, in this respecty in a letter to the
Duke of Newcastle in 1724, "The fower acts there are confirmed"
it statedy "the greater will be the dependence of the colonies on
the Crown.'  The point to be taken here wag that if the home
government did not act on & colonial law when it was submitted to
it, it could always do so at a later date, On the other hand, the
majority of colonial laws were of little interest to any but those
enacting then.

A small percentage of colenial acte did catch the attention
of English authorities or else interested parties in the colonies
or at home and on these some formal decision would be reguired.

If a law was considered to be objectionable by the home government,
then it was usually disallowed or,on rare occasions, it might be
disallowed gb initio. In the case of a simple dipellowance, the
colonial law ceased to be in effect from the time when its formal
disallowance was proclaimed in the colony, In the case of a law
which was disallowed ab initio, the law was considered never to have
been in effect at all. A 1awhmight also be confirmed by the Croun
but confirmation was generally used only in connection with private
acts which usually related to land., Confirmation might also be
used ag a mark of special favor towardes an individusl colony or é
particular interest Eroups Laws which might affect certain
interest groups or else were of doubtful interpretation might be

declared probationarys The majority of c¢olonial mects, howover, as
wvas previously stated, had no action taken on them. They were

simply allowed.6

(6> Russell, Legislative Review, 109-202.




Nonetheless, a centralizing impulse was haphazardly at work
in English colonial policy in the eighteenth century and, from
time to timg, additional instyructions were fashioned which imposed
limitations a# the legislative powers of the colonial legislatures
and controle én the axecutive,7 Such instructions bore little
relationship to the facts of colonial power and attempts were
seldem‘made to implement them. In 1738 & further instruction was
issued that reguired goveranors %to insist on the ingiuaion of a
clause suspending the operation of an act that altered another act
formally passed in tho legislature, and the operation of laws of
a temporary naturegg

The trecatment afforded the Virginia law revision marked a
distinct departure in the policy of the Board of Trade and signalled
its revival ez a far moraAvigercus agency in colonial relations.
The Board was, in fact, reversigg its former approach to colonial
legislation and attempting to iﬁ%erpese the authority of the home
government for more forcefully. The Board was not entirely
successful in this, but neither was it without effect, The
Virginian assemﬁly was teken unavwares by the disallowance of several
of ite most important enactments and the confirmation of the
majoritys. Brusquely 1t was renminded of its subordinate status.

The appointment in 1748 of the Earl of Halifax to the

Presidency of the Board of Trade had infusedunew energy into this

g Charles M. Andrews, The Coloniaml Period of American History
(4 vols., New Haven, 1938) IV, 219,

(8} Roval Instructions to British Colonial Governors, 1670~1776,
ed. Leonard ¥, Labaree (2 vols., New York, 1935}, I 128.




chief sgency of colonial adwinistration,’

Bubject to the
deliberations of this revitalized Board, the Virginia Law
Revigion served to bring celony and mother country into a closer
relationship. The revision aroused the Boardt's interest in
legislative control; it summoned other zovernment agencies into
action in colonial affairs and it attracted the attention of several
minority interests and pressure groups, including English merchants
trading with Virginia, land interests in the colony, the Anglicen
hierarchy, and a militant section of the Virginia clergy.
Moreover, it occasioned a debate in the Virginies assembly which
Herbert 1L, Osgood was to descride as one of the most exciting before
the Revoiution‘la

Historians of royal government in America have dealt with the
Virginia law revision briefly, while Herbert L. Osgood and Lawrence

11

H. Gipson have trested it in sonme datail;{ They fail, for the

(9 George Montague Dunk, EBarl of Halifax {1716-1771) was President
of the Board of Trade 1748-196l. Although entering the House
of Lords as & follower of the Prince of Wales, he had
transferred his interest to the Mimistry. Though personally
temperamental, Halifax was the most concientious of Presidents
to head the Board of Trade., He seldom missed a session of
the Board of Trade and maintained perscnal control of affairs
when the Board was in recess. He campaigned for the creation’
of a third Secretaryship based on the West Indies, but only
just succecded in cobtaining Cabinet gtatus for his office, in
1757, He took great personal interest in the settlement of
Nova Scotims In 1761 he became Lord Lisutenant of Ireland,
and in 1762 First Lord of the Admiralty. He was Secretary of
State in both the Bute and Grenville administrations, but
renained out of office on the fall of the latter until his
nephew, Lord North, came into office in 1770. He held the
position of Lord Privy Seal until his death one year later.

(10) Herbert L. Osgood, The American Colonies in the Eighteenth

Century (4 vols., New York, 1924~1925), IV, 106-113.

(1) Ibid.3 Lawrence H, Gipsony The British Empire Before the

American Revolution (1% vales.. New York. 19‘%63; 11, 26-08.




most part, however, to develop ite significance as a continuving
factor in #nglc»virginian yrolations and as an instrument of Board

of Tradoe policy.s



CHAPTER I

THE ENACTMENT OF THE REVISION.

The second quarter of the cighteenth century was a period of
rapid growth for the colony of Virginia, During the governorship
of Sir William Gooch (1727-1749) the number of Virginia counties
increaged from thirty to ferty»faur‘; That administration should
keep pace with territorial expansion was & peremnnial problenm fcr
the govarnﬁent in Williamsburg. Concern for the quality'af this
administration wes to be found in the press. ‘

4n edition of The Virginia Gazette for October 1745 carried

as i§3§ leading article a lengihy statement lamenting the poverty
of icéal law and the ignorance of its administrators in the colony.
The laws of England, wrote "Common Sena&&a were Vigginia*s
heritage, an everw~ready defense against arbitrary pqwar~2 This
concern was reflected by the Virginia assembly when in its next
session it passed eértain expansionist and reformist meascures..

An act for the Establishment of the General Court extended the
sessions of the court to deal with the ever-increasing volume of

busineaa.j Another regulated the practice of attorneys, requirihg

(1) Richard L. Morton, Colenial Virginia (2 vols., Chapel Hill,

1960), 11, 569.

(2) The Virginia Gazette (Parks) October 10, 1745, Williamsburg,
Colonial Williamsburg Inc. Photostat,.

(3) William W, Hening, Statutes at Large (13 vole, Richmond and
il adelphit, 1909-1823), V, 319-320.

- 8 -




that students at law be examined before a duly appointed board
before receiving their licenné,h' Third provision was made after
a lapse of some forty years for a revisal of the law$¢5
This was,; in fact, the sixth revigion of its kind; the colony
had previously revised its laws in 1632, 1643, 1658, 1661, and
~11*7655 The Board of Trade, in ite first £full flueh of energy, had
attenpted to dictate to the Virginia assembly over the last of
6

these revisales. Governor Gooch reported to the Board of Trade on
the necessity of the measure, it had been some sixteen years, he
related, since the lawse of the colony had been printed and
distributed to the membexrs of the aspembly and the justices of the
countiess  Though men of probity and truth, neither burgesses nor
Justices were well skilled in the law. Since that time, Gooch
continued, several new counties had been erected toward the western
frontier and a revisal would provide for their better u
administration., Mo printed copies of the laws were avaiighle and
the new counties stood in the greatest need of them.  The assembly
considered that s full revision was preferable to m mere reprint..
Many of the late acts had been entirely or partially repealed,
others had expired, and etill others had been altered or amended.

The task of preparing the revision was assigned to a joint committee

of the House and Council that in turn would present its work to the

(%) Williem W. Hening, Stetutes at lLarge (13 vole, Richmond and
Philadelphia, 1809-1823) V, 345~350

(5) 1pia., v, 321-324
(6)

Ibids, I, vi; Russell, The Review of American Colonial
Tasisglation, 93-94.




10

ascembly for deliberations and passage into law,. Gooch hoped
that the Board of Trade would consider the act providing for the
‘revision both "useful and naaassary".7

Since the establishment of joint committees of the House and
Council was & procedure reserved for matters of major im?ortanne,
the committee of revisal was accordingly drawn from among the more
prominent members of the assembly, in particular from among those
acquainted with legal affeirs. Care was also taken that the
members of the committee should be resident in the vicinit& of the
capital, This consideration would facilitate the work of the
committee when the assembly itself was not in session, affording it
ease of access to assembly reacrdﬁ‘B S5ix members of the House of
Burgesses were appointed to the committee: William ﬁevérley,
Thomas Nelson, Richard Randolph, John Robinson,Jdnr., Benjamin
Waller, and Beverley Whiting. These were Joined by three.
Councillorst John Blair, Williem Neleaq’and John Robipson, Sr,g

Only five of the committec members, howevery had served in

the assenmbly for any length of time. Tour had entered in the

(73 Gooch to Board ‘of Trade, July 4, 1746, C,0s 5/1326,ff. 205~

206; Hening, V, 321-32h.

(8) Gooch to Board of Trade, July 4, 1746, C.0. 5/1326,£f. 205«
206.

(9 Hening, V, 324. There is some discrepancy here with the
entry in the Legislative Journal of the Council, which lists
Thomas Dawson as the clerk of the Revisal Committee, Since,
however, George Webb petitioned the House of Burgesses in
1748 for an additional allowance for performing this task, I
have accepted the Committee as given in Hening..



X1
current decade, namely, Thowas lelson, William Helson, Benjamin

Yaller, and Beverley Vhiting. Yet seniority was no key to
prominence in Virginie politics; family connectiony weslth, and
personality could elevate a newcomer to the front rank of the
aspenbly. Between them the committee members had accumulated
numerous public appointments and considerable committed servicc.
Of the burgesses,s Richard Randolph had first entered the House in
1727 and had served on the all-important committee of privileges
and elections and the committee of propositione and grievances for
over fifteen years, John Robinsen, Jre.y and William Beverley both
took their seats in 1736, the former bscoming Speaker .and Treasurer
two years later; the latter bhecame chairman of the committee of
public claims in 1740 and & negotiamtor of the Treaty of
Lancaster in 1744, Thomas Helson, who became .& burgess for
Yorktown in 1745, was already Seeretary of the colony. Benjamin
Haller, elected for James City County- in 1744, was Clerk of the
General Court, and had served as clerk to the committess of
privileges and elections and of propomitions and grievances in the
sarly forties. Boverley Vhiting was Chairman of the conmittee
of courts of justice in the curren{kgssian of the assombly. . Each
of the three membérﬁ'@f.the Council had previously served in the
House for a short period of tinme.

The tack of revieion was one of formidable dimensions, and
it was not until some three years later, in October of 1?&8, that
the committee of revisaly as it was called, was ready to present
ita report to the asaembly. The committee ceems to have divided

its work intoc three parts, .iiting emong thic maze of laws,



it tabulated them under thres headings:  those that had become
chsglate and were marked down for repeal; those that remained
valid and were to be continued; and, thirdly, those that required
alteration, amendment, or comsolidation, all of which would reguire
drafting as new bills. re

There ie 1ittle information as to who did what among the
comnittee members. Many yeoars later Littlatén waller Tazwell
claimed the major share of the honors for his grandfather, Benjawmin
Waller, maintaining that "the revisal of 1748 as it is called vas
the work of his bhands almost exaluaivgly«..»"ll Probably the
actual framing of the laws did owe more to Waller than to any
other member of the committee, Judging from the way in which he was
consulted about the reviéien by the assembly in 1?52.12 Yet,
from the remarks made by Governor Gooch in his opening address te
the assembly in 1748, it would not appeer that this was a solitary
13

effort in its committee stage.. At least one other person felt
himself overworked during this period. George Webb, clerk to the
committee of vevisal, petitioned the asseubly for a further
allowance, being "at a Considerable Expense in attending the seid

Committee at their several Meetings, and for Books, Paper, Pens and

Xnk e Q"l\!&

(10) J«M. Leake, The Virginie Committee System and the American
Revolution {(Baltimore, 1917), 45~46.

(11) Littletor Waller Tazwell, A Sketch of his own Family, 1823,
101, Virginis State Library, Richmond.

(12)

The Diary of landon Carter, ed. Jack P. Greene (2 vols.,
Charlottesville, 1965) 1, 98,

(13} ;. m.m. 1742~1749, 257
) 1yia., 1742-1749, 354




Seventy~two members took the asppointed oaths when the
assembly convened at the College of William and Mary on October 27,

15 The

1748, for the session that would consider the revision.
assenbly of 1748~E9 was to be one of the longest in the history of
the colonial legislature. It met in two seseions, from 27 October
to 17 December 1748, and from 2 March to 11 May 1749, It was also
Governor Gooch's final assembly. In his address to the House
Gooch prepared the burgesses for a lengthy cession. The committee
of revisal had, he said, performed their laborious task and
prepared B work for the assembly to completes This work would
teke time, patience, and applicatian.15 The meeting of the
assembly did prove long and costly, its members tense and irritable.
While the law revision occupied much of the time, the gquestions of
relocating the capital and of relations between the two chambers
provided subordinate themes. These injected into the two sessions
the tensions of competing sectional interestas and conflicting
claims to rights and privileges,.

The report of the committee of revisal was formally presented

to the House from the Gauncik;l?

At the time Philip Iudwell,
Chairman of the committee of propositions and grievances of the
House and Peyton Randolph, Attorney General, Jjoined the committee,
replacing Richard Randolph and John Robinsony Jre fhamaa Nelson,

now elevated to the Council, replaced John Robinson, Sr., and

¢ompleted tho committee which would see the law revision through

(15)

(18)  5.u.5. 1742-1749, 257
37% Ibid., 1742-1749, 267

The ¢apitol had been destroyed by fire the previous year.

13
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its various stages in the sssembly.

The first two stages were straightforward anougkﬁlg

The
committee of reovisal had advised the repeal of some twenty-one laws
that had become obsolete, useless, or otherwise provided for. The
committee of courts of justice, as ordered, brought in a bill for
their repeal which passed the House without even being referred to
the committee of the whole houﬁe;ag 4 further thirty-six were
presented to the Housce as fit to remain as they wore and no furthesp
action was taken on th&m.al The major work of the assembly lay

in the third and final stage, the presentation apd consideration of

roevigsed bills,

Eighty-nine bills eventually received the Governor's signature,

but this number by no means represents the full measure of the

assembly's activity. Several bills were defeated in the House for
one reason or another, others were lost in the struggle between the
House and Council, while others simply fadeds  Normal business was
also considerable as the two previocus meetings of the assembly had
been shorteterm, single-purpose meetings. Groups of revised bills

were therefore introduced into the House as ﬁanvenient.ga None of

(18)

year and may have been dropped from the committee on account
of ill~health. dJohn Robinson, Jr., would find service on
such a comnittee during the assembly incompatible with his
office as Speakere..

a9 Leake, Virginia Committees, 45-46.

@0)  ; m.B. 17421749, 277-278, 389, 396, 397, 400.
(21) Tbide, 1742-1749, 278-279.
(22) '

The Assembly of July 1746 had been summoned to bear the cost
of enlisting and transporting men for the expedition to
Canada; that of March, 1747, on the occasion of the burning
of the capitol,

Richard Randolph and Joha Rebinson, Sr. both died the following

1k



the revised bills thus far introduced had made much progress when
Gooch adjourned the first semsion of the assembly in December of
1748, He was able, nevertheless, to give his amsent to come
twenty-one bille that were not the work of the Committee of
RevisaluBB |
The bulk of the work of revision was done during the second
segaion of the assembly between 2 March and 11 May, 1749. The
assembly had been careful in its original act to circumscribe the
power of the revisal committee, while at the same time affording
it a unique legal status, which projected its existence beyond the
norpal sessiaﬁ'of the assembly. In this respect it was to serve
as a model for the committoe of correspondence in 1759.3&
Throughout the meeting of the ascembly members of the House and
Council took full aﬁ&antage of their powers under the original act
to serutinize and ame&d the bille presented to them. VWell over
half the revised bills were referred to the committee of the whole
house for extensive discussion and amendwent, and there were few
bills that did not receive amendment at the hands of the House.
A prominent figure in all these moves was the Chairman of the
committee of the whole house, Charles Carter.  Amendments were
frequently banded down from the Councily some of which were
accopted by the Lower House, others were rejected, Often lengthy
negotiatione were necessary to steer a bill successfully through

the apsembly..

(@3)  ;.@.B, 1742-1749. 328
(2h4)

S.M. Pargellis, "The Procedure of the House of Burgesses",
William and Mary Quarterly, Ser.2, VII, (1927), 146.

15
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Finally, as the work of revision drew to a close, provision

25

was made for the printing of the laws. A further committee was
appointed "to treat with Williem Parks, Printer,” and to "receive
his Proposals for printing a compleiat Body of the Laws of this
Colony, as now revised and corrected ...." The committee was
responsible as well for collecting the laws and making provision
for their inﬁexing.aé Parks agreed on the printing of a thousand
copies by 10 June](;%BI at a cost of £1250 current money. These
were to be distributed to the members of the assembly, to the clerks
of both chambers, and the Secretary's Office, as well as to the
clerks of the county courte and the courts of Hustings, and, &s the
Treagurer directed, to those Justices who were not themselves
members of the assenbly.

On the final two days of the assembly in May 1749, Governor
Gooch gave his formal conscnt to the laws passed by the

27

legislature. He was required by his instructicns to forward all

new laws to the Board of Trade for their perusal within three
months of their enactment and to reglster his comments on them.zg
He therefore reserved his strongest comments for the attention of
the government at home rather than the assembly. Regardless of

these comments, however, Gooch considered the work of the 1748-49

asaembly as a worthy achievement, a fitting conclusion to his long

(@5) 5 m.B. 1742-1749, 386, 4O1.
(26}

J.H.Bs 1742~-1749, 338, Lo6,

(27)  5.n.B. 17h2-1749, 40O-kO5.
(28)

Royal Instructions, Labaree, I, 134-135, 136~137.
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tenure in office.eg

Ten years later, in 1759, Thomas Sherlock, Bishop of London,
was to charge that the work of the Virginia assembly in revising
its laws poused a delib&rate challenge to the imperial relationship.
Sherlock maintanined that he detected a distinct change in the
character and outlook of the colony from this date, Virginia hed
revealed a spirit clearly hostile to the mother éauntry, Sherlock
charged, when the legislature had removed in yaﬁraaage of the
clergy from the king and bestowed it on the vestries in 1748. Yet
Sherlock was old and ill when he made these charges and had been
conditioned into believing them by the representative of the
Virginia clergy in England, John Gamm,§Q

Undoubtedly, the initdiative b§hind the lav revision lay with
the assembly. There is no evidence of a dircctive from the home
government or the Governor in official correspondence or the
journals of the assembly., The motion to bring in the original
revisal bill in 1746 was made from the floor of the House, eand ite

31

drafting was entrusted to a committee of the House. The tweo

(@93 5. u.B. 1742-1749, LOG.
(30)

Bishop of London to Board of Trede, June 14, 1759, C,0.5/
1329, £f., 131-132, Morton, Colonial Virginia, II, 794-796;
Thomas Sherlock (1678~1761) had held the bishopric of Bangor,
1728=1734, and Salisbury, 1734-1748, when he was elevated to
the sce of London. Acutely awvare of the inadegquacy of
episcopal supervision of the colonies, he promoted several
schemes for the establishment of a colonial bishopric, but

he failed to influence the Ministry of the day.

(31 5.m.B. 1742-1749, 202. The committee appointed to draft the
bill consisted of William Beverley, Richard Bland, Benjamin
Waller, Williem VWaller, James Power and George Douglas,
peveral ¢of whom served on other committees connected with the
Law Revision.




18
sessions of the 1748-49 acsembly reflected not a deliberate

challenge to the Crown, but the mature development of the
legislature under Governor Gooch and the evolution of the cqmmittwg
system,. The revisal assembly, as a whole, demonstrated the
sophistication of this committee system, illustrating Jack P,
Greene's notion of "institutional momentué&?Ba

The actual contents of the law-revision suggest that it was
initiated exactly as Gooch's letter to the Board of Trade had
stated, by the sheer facts of physical growth and lapse of time,
Of the eighty-nine acte forwarded to the Board of Trade, many fall
under the headings of internal improvements, economic growth, legal
and judicial matters, police power, and religious affair$¢§3 By
far the largest group concermed internal improvement and physical
growth, Some provided for roads, causeways, and ferries, Four
divided countiesy four others establighed towns, and two divided
parishes. A second large group was concerned with the establishment
of the courts, the conduct of suits, and the defense of legal
rights. A further group dealt with the laws of trespass- the
perennial concern of an agricultural community. The economic well-
veing of Virginia was further provided for by tightening the laws
for the inspection of tobacco and meat, The welfare of the church
and the status of the clergy alege had their place in the law

revision.

(32) Jack P. Greene, The Quest For Power (Chapel Hill, 1963), =x.

(33) I am treating the total number of laws passed during this

Assembly, including thope passed at the adjournment in
Nasamhew 17L8_ an o sinels hodvy an thev wave tranted in this

way by the home government.
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Yet, what was significant about the Virginia law revision of
1748~49 was not so much what was in it, but what was done with it
by the home government and the colonial veaction to the treatment
that it roceived. The Virginia assembly in ;?%9 did not anticipate
any strong reaction from the home government to its work of
revision. As far as the assembly was concerned, a laborious but
worthwhile task had been completed and submitted to the Board of

Trade in a youtine fashion.



CHAPTER 1II

THE RESFONSE OF THE HCHE GOVERNMENT TO THE REVISICN.

Colonial governors were responsible for forwarding all new
laws to the Board of Trade within three months after enactment,
together with their observations on them.l The Virginie law
revision, like most colonial legislation, exceeded this time limit
and was forwarded by Gooch's temporary successor, Thomas lee,
President of the Gouﬂcil¢2 Gooch's comments pre-dated the
arrival of the laws .lin Londony at the Board and seem to have been
delivered personally by himoa

Once the receipt of the Virginia actes had been registered at
the Beoard of Trade, they were briefly perused by the Board along
with various supplementary material, including the Journals of the
Council and the House of Burgesses, Lee's letter of dispateh,

Goocht's remarks onh the revision, and his observations on the present

2 Royal Instructione, sd. labaree, I, 134-135, 136-~137.

(2 Thomas Lee (1698-~1750), a younger son of Richard Lee II, he

consolidated his position by marrying into the wealthy
Ludwell family. He was appointed to the Council in 1732 and
served as acting governor 1749-1750, He was one of the
leading figures behind the organization of the Ohioc Company.
He was also the father of several cons who made their mark
during the Revolution. These included Richard Henry, Francie
Lightfoot, Arthur and William.

(3 Endorsed "Delivered by Governor Gooch," C.0,5/1327,f.77A.
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state 5f the colonye. The rovision was. then forwarded, together
7
wit?fthe late Governor'c comments, to the King's Attorney, the

o

1géalhboanael to the Board of Trade;#
/ ;Action on colonial lepgislation in England involved four

stepst examination by the King's Attorney; recommendation of
acceptance; confirmation oy dissallowance by the Board of Trade

to the Committee of the Privy Council for Plantation Affairsy
recommendation by that committee in turn to the Privy Council; and
the issuance of the appropriate Privy Council order in the name of
the King in Council.. In the case of the Virginia law revision,
the final two stages were purely formal as the Conmittee of the
Privy Council accepted the report of the Board of Trade verbatinm.
The Board was, therefore, the final deliberating agent. The
Board, however, prepared its report after considering the
observations furnished by Gooch, and in consultation with the
King's Attorney.  When this process had been completed, the report
of the King in Council on the Virginia law revision proclaimed the
disallowance of ten of the revised laws abinitio and the formal
confirpation of fifty~-seven lavs. TFifteen were assigned a
probationary status and three were referred to the Lords of the

2

Treasury for further comment.”

(53 A.P.Coe IV, 131-141; B.T.J., 1749-1753, 198-202.
Two of the eighty-nine acts bhad expired by the time the home
government¥s opinion was known; two others were private acts
which were dealt with by the Board of Trade at a later date.
See Appendix IIXI, IV, V, pps. 75-79.

2l
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Imperial review of colonial legislation exposed the slightest
detailes of colonial action to the scrutiny of the home government,
should it choose to exert itself. Since it seldom did, the
reception unexpectedly afforded the Virginia revision affords a
unigque perspsctive for‘examining the imperial administrative
machinery in action, the locus of power in ity and the principles
under which it was operating. Moreover, the action of the Board
of Trade on the revisicon marked a eignificant departure of policy,
one which was of considerable influence on the course of Anglo=
Virginian relations over the next decade.

In any view of colonial legislation the remarks furnished by
the governor of the colony were an important consideration.
Throughout his career in Virginia Governor Gooch had been
particularly diligent in his reporte on colonial legislation and
his observations on the lavw revision suggost a serious appraisal
of the assenbly's work, even if his grasp and interect were not
what they once had been.é Like many returning governors, Gooch
was 0ld and ill and more interested in obtaining returns for

services rendered than in pressing currvent colonial interests.?

(6 The Committee drafting "the Reprecentation te the King" in

1752 had some doubts asto whether "the Governor"® had
adequately supported the laws. This was doing Gooch less than
justice. It secms more iikely that they assumed that the
report on the laws had been prepared by Lee who forwarded the
laws to London and whose interests and personality often ran
up against the Assembly. Diary of landon Carter of Sabine
Hall ed. Greenag I; 98""99!

(73 Gooch to Thomes Gooch, Bishop of Ely, 6 Oct., 26 Nov., 1749,
July 17, Aug. 7, 1750, Sept. 26, Oct. 18, 1751. GCooch
Correspondence, Benacre Hall, Wrentham, Suffolk,
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His opinion, however, was & major determining factor in the fate
of the revision. Both the King's Attorney and the Board of Trade
heeded his ceutions, and nothing that he opposed gained the
support of either. '

Gooch ¢an be credited with prompting the disallowance of four
of the acts. ©On the other hand, not even his most enthusiastic
support could secure the confirmation of the Act concerning the
Titles and Bounds of Landsc or prevent the disallowance of the Act
for the Better Bupport of tho Collepge of William and Hary“s The
Governor's observations on the Virginia laws were for the most
part explénatory, demonstrating how deviations from English law
were necessitated by thé nature of the country's development.
Such ebservatiopa were, therefore, slanted in Virginia's favor.

Gooch sealed the fate of the Act declaring S5laves to be Personal
Ectate and of a reslated Act for the PDistribution of Intestates®
Ectutes. He doubted the necossity of the former law znd stated
that in bis opinion it would have failed in a full Gauncil*g
Gooch as strongly opposed an Act for the Estoblishment of the
General Courit, preferrisp Lo retain the law it was intended to
ﬁupermedeﬂiﬂ Aiming to cut through the great mass of business
that had accumuleted before the Genersl Court, the act prohibited
the bringing of suits in the CGeneral Court for actions under £20

or the appeal of actions under £10. Gooeh warned the Board of

(8) Gooch to Beard of Trade, ne date given, but obviously 1749,
Ce0e5/1327,££.714 754
{9)

Ibide, £.72.

(10) Ibid., £.73.
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the possible loss that this would entail for the Inglish merchant
creditor, while his successor, Thomas Lee, drev attention to its
partiality towards rich over poer.ll Gooch also dismissed an
Act concerning Servants and Slaves as inferior to its predecesﬁer‘lz

In the case of this last act and that of the Act declaring
Slaves to be Personal Estate, Gooch proffered the opinion that the

13

Council opposed both acts. Admittedly, dissenters in the
Council hed insis%ed on registering their objections in the Council
Journal, but they numbered only two in the first case and one in
the secsndnlﬁ Both sessions of the Council were well attended
when the acts came up for discussion: there were seven members
present when the first act was discussed, and eight when the second
was before the Council. The Council did not even reguest a

single amendment to the act declaring Slaves to be Personal Estate
and only. a few to the Act concerning Servants and Slavess The
House agreed to one of these and the Council dropped the remainder.
In short, both acts were passed with a minimum of diffinulﬁy between
the two chambers and with a large majority of the Council in their

15

favor.

(115 Ibid., f.73%; Lee to Board of Trade, 29 Sept. 1749, Ibid., ff.
105~112.

(12) Gooch to Board of Trade, 1749, C.0.5/1327, £.73

(3 1psq., ££. 72, 75.

(14) Thomas Lee objected to both actsy Villiem Fairfax to the
first mentioned only. Legislative Journals of the Council
of Colonial Virginia, (3 vols., Richmond, 1918~1919) (ed.
H.R. Mcliwaine), II,.1034-1035, 1046-1047.

{15)

J.H.B., 1?#2-1749, 361, 371, 373, 385,




Perhaps Governor Gooch's grasp was indeced slipping or elae
he was not beyond distorting thé facts. Either way the imperial
government might justifiably and erroneocusly arrive at a view of
the Council as a body out of sympathy with the aspirations of the
lower House.

Governor Gdoch, unlike the King's Attorney, paid no heed to
that clause in his instructions which required the inclusion of a
suspending clause in acts that repealed, alterecd, or ameanded
former laws,ls Several of the revised acts were in fuct suspended
until June 1751, either to meet the expiration date of some of the
old lawe or in deference to impérial interests. It was logical
to suppose that by this date any objections from the mother country
would have reached Virginia. Hor did Gooeh, unlike the Board of
Pradey seck out specifically English interests for his protection.
Hie endorsement of the Act for the Better Support of the Clergy
and the Law concerning Executions and for the Relief of Ingsolvent
Debtors, favofred the intercsts of the colony end would be rued
in the next decade by his successor, Governor Dinwiddie, by
various pressure groups, and by government agencies. Gooch
identified himself with particular intereste in the colony, coue
altruistic as illustrated by his efforts on behalf of the College
of William and Mary, others self-seecking, as in the case of hie

interest in the Land Law.l?

(16) Royal Instructions, ed. Labarce, I, 128-129,

a7 J.H.B., 1742-1749, 154; For Gooch's. laud interests, David
A, Williams, "Political Alignments in Colonial Virginia,
1698~1750."  Ph.D. Northwestern, 1959, 333«334.
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The King's Attorney, to whom the Virginia law revision was
forwarded from the Board of Trade on 10 May, 1750, was at this
time Matthew Lanmb, "a successful pleader at the bar“alg This
office of King's Attorney with special responsibility for colonial
legislation had been created in 1718, following the failure of a
satisfactory relationship to develop between the Board of Trade
and the two principal legal officials of the government, the

Attorney and Solicitor Geaeralaalg

Although his opinion might
only be requested "in peint of law and equity," the King's
Attorney might enlarge this frame of reference almost to the point
of policy making. Implementation of his recommendations, on the
other hand, was dependent on an interested Board of Trade, and its
recommendation in turn was dependent on the action of the Privy
Council.

How did Lamb's comments correcpond with the final result?
Of the ten laws that were finally disallowed, Lamb had objections
te only five, a partial objection to a gixth, observations to make
on two, and no objections to the remaining two. of the‘fifteen
laws that were scheduled to "lye by probationary,” Lamb had no
objections to nine of these, observations to make on three,
objections on two, and a partial objection to one of them. Qf

those that were confirmed, lLamb objected to five and made observations

(18) Matthew Lamb (1705-1768) was Xing's Attorney to the Board of
Trade from 1746 until his death. He was also a Member of
‘Parliament. He was returned for Stockbridge in 1741 and for
Peterborough in 1747, both in the Newcastle interost.

(19’

Russell, Review of American Colonial Legislation, €9.




on twelve, To those referred to the Treasury he had no objections
at all,?o His opinions were of weight before the Board of Trade,
but by no nmeans conclusive,

Lambts objections to those laws that were eventually confirmed
lay in the fect that they altered former laws without the
inclusion of a clause suspending their operation, thereby
infringing roysal instructionsz. His objection to the three acts
that were to be declared probationary was to the provisions of the
individual acts themselves, though Gooch had had .no objections to

2L 1h an Act to oblige the Justices of Isle of Wight:

any of them.
to build a Bridge at Blackwater Swamp,lamb objected to the
penalties that the law would impose on the justices, who acted
without benefit to themselves. In the Act for Annexing Certain
Lands to the Town of Tappahannock, he guestioned whether the
proprietors had given their consent to the grant, even if 3t was for
the public good, Ho man's property sbould be annexed without his
consent, he wrote, even if satisfaction was intended, unless it

was for the public good. Lamb accepted "the public good" to mean
roadsy rivers, and bridpess His objections to the Act concerning
Juries focused on the power given to the grand juries and county
courts to investipgate breaches of the penal law, present offenders,

and hear and determine cases.. In the opinion of the King's

aitorney, this was too extensive a pover to be vested in county

(20) Lamb to Board of Trade, Jan. 31, 1750/51, C.0.5/1327, ff.

139-148

(21 For Gooch's opinion, C.0.5/1327, ff. 68, 70, 733 for that
of Lamb, Ibid., £f. 140, 1h4, 147,

27
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courts in suéh general terms.
Of those acts that were disallowed Lamb registered his
disapproval most strongly et infringements of the Kipng's
prerogative, as in the case of the appointment of fairs by act
of aszembly, a power reserved toc the Crown in the persen of the
Governor. With regard to four of the six acts to which he stated
his objections, Lamb was merely reinforeing Gooch's negative.: He
strongly backed the governmor in his disapproval of the Act
declaring Slaves to be Perscnal Estate, but rather on the technical
ground that it repealed two former laws without a puspending
claase.gg Both Governor and King's Attormey rejected An Act
concerning the Distribution of Intestates' Estates, which was
dependent on the forementioned Act, on the ground that there were
good and adequate laws already in existences. Lawmb expressly
deferred to Gooch's opinion on An Act for the Establishment of
the General Court, An Act concerning Servants and Sloves, and an
Act to Prevent the Tending of Seeonds.23
&g legal counsel to the Board of Trade, Lamb kept within the
stated limits of his authority for the most part. He peinted out
departures from English law and technical weaknesses. He sought
to widen that authority, however, when he registered his disspproval

of the legislature's presumptiocon in altering and repealing former

(22)  1amb to Board of Trade, 31 Jan. 1750/51, Ibid, f. 139

(@3) Ibid. f£f. 139, 140, 14l1.



laws without the use of e suspending clause. Such an observation
lay more properly within the province of the governor or the Board
in generales Yet lLawb clearly recognized the utility of such a
reviged body of laws. Frovided the infraction of instructions
was recognized as such, Lamb was quite satisfied that the offending
acts should be allowed to Eﬁanﬁ.za

While the Privy Council exercised the final decision in the
review of colonial legislation, it acted through committee and on
the recommendation of the Board of Trade, which under the Earl of
Halifax, its new Precident, scemed prepared to exercise far more
energy than previously in the conduct of its buainess.25. The
Board of Trade discussed the Virginia law revision over six days,
vetween May 14 end 23, 1751, with little elso of weight on its
agenda. Three days were given over almost entirely to the
congideration of the Virginia 1aws*26 Attendance at the Board

was well above average. The Earl of Halifax, Prosident of the

Board, and Francis Fane, a former King's Attorney, were present at

(24)
(253

Ibid., ££. 147,

Arthur H. Basye, The Lords Commissioners for Trade and
Plantations (New Haven, 1925} Ch. 23 Oliver M. Dickerson,
Americen Colonial Government, 1696-1765 (New York, 1962),
6073 Lawrence H. Gipson, The British Empire Before the
American Reveolution, 13 vols., (New York, 1936-1961),I, 3
Perecy S. Flippin, Royal Government in Virginia (New York,
1919), 443 Mark A. Thomson, The Secretaries of State, 1681«
1782 (Oxford, 1932),49-53; For a more qualified view,
Leonard V. Labaree, Royal Government in Americae {(New York,
193Q)a GQ"G?Q ' ‘

(26) 5 9.4., 1749-1753. 195-202.




each of these se&siens;E? Farticularly significant was the
regular appearance of Fane, whose record of attendance in the past
had been very desultory. Fane as a former King's Attorney had
himself undertaken in 1732 the examination of the laws of
Connecticut, 584 in number, submitting nine yeports on them over
several year%«ag His was doubtless a wmajor voice in the Board's
debates on the Virginia revision,

The Board of Trade did not, moreover, confine itself merely
to digesting the opinions of its legal counsel and the former
governor, but asserted its own initiative, overriding the opinions
of both Lamb and CGooch on more than one occcasion,  VWhile the
Board would regularly actcept their negative opinione, the positive
support of Governor and Attorney for measures reooted in local
circumstances did not weigh very heavily with them. Innovations
and alterations that touched the political, judiecialy religious, and
financial structure of the colony, were regarded very warily by the
Board. The Board were responsibile for aésigning eleven of the
fitteen acts to the probationary category. Seven of the eleven
were concerned with Jjust such innovations and alterations, including
the question of moving the capital, the appoiniment of a treasurer,
and the regulation of atiorneys. Four athérs illustrated the |

Board's claim to be safeguarding "just Liberties and Privileges,"

(27) Sce Appendix I for the attendance of members of the Board at’
these pessions, Francis Pane (¢. 1698-1757) served as King's
Attorney to the Board of Trade from 1725~1746, and as a
member of the Board itself until 1756. He was a Member of
Parliament cuccessively for Taunton,llchester, and Lymec Regis.

(28) “Franciag Fane's Report oo the Laws of Connecticut”, in
Publications of the Acorn Club, ed. Charles M. Androwe {(New

3¢
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as 4id the probationary status it accorded the remaining four on
which both Gooch and Lamb had expresssd reaervatiens.29 That the
stotus accorded these aatsFas a conscious deliberate decision and
not a reversion to earlier methods was evident from the Board's
letter to the new Lieutenant Governor in Virginia, kobert

Dinwiédie.ga

The Board was not simply failing fo act as it had
co often in the past, but it specifically declared these acts
probationary,

Two acts in particular derived their vete from the hands of
the Board of Trade, namely, Anr Act for the Betier Support of the
College of William and Mary, and An Act concerning the Limitation
of Actions and the Avoiégng of Suiﬁs.31 either Gooch nor lamb
had registered any objections to either beyond the latter’'s
comnent that they did alter former lawe without a suspending
glause, This observation had had no bearing on the decision taken
on other lawg.sa The Board's objJections te the two acts did not
otem from the fact that the asseubly had tampered with former laws
without the inclusion of & suspending clause contrary to royal

instructions. Rather it was the case that the assembly had

altered, amended, and repealed laws that had received the King's

(29) Gooch to Board of Trade, 1749, C,0.5/1327.f. 68; Lamb to
Board of Trade, 31 Jan. 1750/51, Ibid. £f.139-148.

(30} goard of Trade to Dinwiddie, 29 Nove 1752, C,0.5/1366, £f.

264~265.

(313 Representation of the Board of Trade to the Xing in Council,

6 Aug. 1751, C.0.5/1366,ff.251-252. Robert Dinwiddie (1693~

1771) scrved as a Licuténant Governor of Virginia 1751~-1758,

a period dominated by the menace of the French and one of

difficult relations between executive and legislatures

Dinwiddie had enjoyed a long career of service to the Crown



express confirmation without the inclusion of the regquisite
suspending clause. ?his constituted a far more sericus infrection
of royal instructions and gn‘ancroachment on the prerogative of the
crown than that to which the King‘s Attorney had drawn attention.
In submitting its conclusiona to the Committee of the Privy
Council for Plamtation Affairs, the Board of Trade noted lLamb's
point relating to the general slteration of laws without the use
of the suspending clauses Yot the Board conceded ''the necessity
and expediency of having these laws take place as soon as
posgsible." It did not therefore urge their repeal, "excepting
only such as do repeal laws heretofore confirmed by Your Hajesty
or by Your Predecessors without such suspending Cleuse, which is
a Deviation and departing from Your Majesty's Instructions which
no Circumstances or Necessity can jn&tify«“gg It was the
agsertion of this principle, requiriang the use of a suspending
clause in the alteration of laws which had received the King's
express confirmation, that caused grest consternation in
Williamsburg. In the past few Virginia lawe had been confirmed,
but now the Board of Trade had recommended, and the King din
Council endorued, the formal confirmation of a substantial paxrt of

the Virginia Law teviﬁion.ﬁh

ag admiralty representative in Berwuuda in 1721, cocllector of
customs 17274 surveyor~general of customs for the Southern
District 1738, This last gave him the right to Council
membership in the c¢olonies in the district, a right whiech the
Virginia Council had disputed in vaines

(32) Gooch to Board of Trade, 1749, C.0,5/1327.f, 73; Lamb te
Board of Trade, Jan. 31, 1750/51, £.140,

(33) Representation of the Board of Trrda to the King 4in King in
Council, 6,hug.1751; C.0:5/1366.f.241:

) .
3% Ipid., 240-252; 4.P.C. IV, 131-138.
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Althouph the Board invested considerable time and energy in
its considerations of the Virginia revicion, it did not see fi%
to consult the merchant interest over the several laws that came
within thedr purview such as those relating to debt and the conduct
of trade. DNor was the Bishop of lLondon, though an ex-officio
member of the Beard, informed of the one act that was of particular
significaunce to him, namely, the Act for the Better Support of the
Clergy. tihile the Board failed to see the interestes of the
merchants and the Established Church at stake in the many bills
before ity the question of His Majesty's revenue was & matter of
automatic comsideration. Follbwing the receipt of the haw
officer's report, the Board withheld three acts for the further
consideration of the Treasury: An Act for Settling the Titles
and Bounds of lands, An Act for simending the Staple of Tobacco,
and An Act for Preventing Frauds in Hie E&jesﬁy’ﬁ‘ﬁustama¢35
The first of these was returned by the Treasury without any .
comment . The Act was then sgent to the Auditnr~sen§ral, Heratio
Walpole, in April 1752, and returned by his successor in office,
Robert Cholmondeley in 1758.36 The second and third acts were
pasged on by the Treasury itself to the Commissioners of Customs,

37

who in their turn required certain modificationse.

(35) 5. r.g. 176921753, 201; Hening, V, 4OB-431; VI, 154-193,

(36) Thomas Hill to Horation Walpole 16 April 1752, C.0.5/1366
£f.256; Cholmondeley to Board of Trade, n.d. but endorsed
HRead 22 Febnl'?58¢"* CA}; /1.329§f~18_‘3'

(37 Lords of the Treasufy to Board of Trade submitting Report
of Customs Commissioners, 14 Nov. 1751. C.0.5/1327, ff.
201=202 .



The recomnmendations of the Board of Trade that fifty-seven
acts should be confirmed, ten disallowed, fiftae?éeolared
orobationary, and three referred to the Treasury were adopted
verbatim by the committee of the Privy Council for Plantation
Affairs, as was usually the case at this time, Approval by the
Privy Council ipvariably followed the Coumitteo rezmmmen&ation.38

Thus, in the treatment of the Virginia law revision each of
the appropriate agents played its allotted role, but with an almost
unparalleled degree of application. Morcover, the home
government was invoking instructions which it had rarely attempted
to enforce and which the Virginia assembly, like other colonial
legislaturen, vas accustomed to ignore. The attention which was

now unexpectedly afforded this body of Virginia laws could not

but be a matter of concern t¢ the asgembly in Williamsburg.

W )
(387 Bernard Knollenbérgy Origin of the American Revolution, 1759-

1766 (New York, 1960), 48,300,fn.19.
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CHAPTER III

REACTIONS IN VIRGINIA AND THE MOTHER COUNTRY

It feil to Governor Dinwiddie during the course of his first
assembly in 1752 to transmit to the Virginia legislation the
report of the King in Council on the revisal which came to hand
during the aessian*l The contents of the report werc unexpected
on three counts. Firast, it was unexpected that it came at all,
for three years had passed since the work of revision had been
completed and the laws were now in print.2 Any apprehensions
that the Virginia legislators might have entertained about the
home government's response had subsideds A sufficient intexrval
had elapsed to discount the likelihood of sction by the King in
Council. Second, the Virginia Assenbly was taken unawares by the
thoroughness with which the revision had been considered. The
Virginia revision had been exanmined in its entirety whereas it
wae usual for the Board of Trade to report only on a minimum of

laws and without action always following from its recommendations.

(13 :&jiﬁ;B¢;"f§§§:§§§8783 Diary of Landon Carter, ed. Greene,
I3, o495,

(23 Mortoen, Colonial Virginia, II, 603.
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Third, the treatment afforded the Virginia laws reflected a
mgfor change of policy in two respects, each of which restricted
the power of the assembly.

The report of the King in Council had disallowed ten acts
3

ab _initio. In the past laws had been simply disallowed by the

King in Council and had been held valid until news of their
disallowance was announced in the colony, The disallowance of
laws ab initio meant that such laws were held never to have been in
effect at all, This type of disallowance imposed a doubly strong
negative on a ¢olonial act and opened the way for legal action in
situations where the laws had already been enforced.  Moreover,
it was particularly disturbing that the Act for the Establishment
of the General Ceurt had been repealed in this way since it threw
inte gquestion the lepality of all procsedings conducted uﬁder it
Equally unwelcome and even more serious in its i&plicatians
for the assembly was the formal confirmation of fifty.eseven acts
of the revision by the King in Geﬁnsil;& Confirmation was a
formula used primarily in the passage of private legislation,
chiefly relating to land, and oceasionally for laws considered o
be of special relevance to a particular colony, minority interest
grouplug the home government itself, While confirmation was not
upknown in Virgisnia, experience of it was limited, In forwarding
a printed copy of the lawe to London in 1741, Gooch remarked that

only two of Virginia's laws had réceived the King's confirmation,

See Appendix III for disallowed Acts, p.75.

(%) See Appendix IV for confirmed Acts. pps.76-78.
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An Act for Settling the Titlés and Bounds of Lands and An Act fox
the Better Securing the Titles and Lands in the Northern Neak.5
Gooch's memory was partially defective on this point, for in 1736
he had announced the confirmation of the former act and alsc of one
for the Better Support of the College, Gooch had expreasgly
solicited this confirmation and the Assembly had warmly received
itps Nor was the House of Burgesses itself beyond countenancing
the royal confirmation when such an action was to its advantage.
An Act for the Relief of Certain Creditors; pasped in the 1744
sesesion of the assenbly,, was coafirmed at the behest of John Tayloe,
who had huryried to England to forestall a possible ;eques& for its

disallowance from Eanglish merchant iaterests'?

Yet, of the
forty~-three acts that had received the king's confirmation since
the last revieion at the turn of the century, only ten can be
classified as public actss These related to tradey deats,»&h¥iea,
land, and the Colleges The remaining thirty-three acts were
private measures relating primarily to land and the docking of
entails.g

What was involved in the confirmation of fifty~seven Virginia
acts was an attempt to implement the additional instruction of 1738,

which required the insertion of a clause suspending the operation

of an act that altered or amended a former act of assembly until

(5 Gooch to Board of Trade, Sept. 9, 1741, 639;5/1325,£.5#‘
(6) JJHaeBay 17272~1740, 243, 246,

&)

Shelburne Paﬁ%era, William L. Clc rents Library, Ann Arbor,
Michigan, Vol.49, 117~126. (C.W.I. microfilm)



the king's pleasure was known,

Yet the instruction, which
imposed severe limitations on the colonial legislature since mogt
acts would eventually involve alteration, was not pressed by the
Board of Trade or the colonial executive, In 1751, howevery in
its report on the Virginia law revisiony the Board recommended
the disallowvance of several Virginia acte on the grounds that

they had altered, without the requisite suspending clause, former

acts of the assembly which had received the‘King's;confirmation.lﬁ

If the grounds of the Board‘'s recommendations and the widespread
use of confirmation were maintained, then the suspending clause
would become a pre~condition of virtually all colonial legislation.
In sddition to the complexities which would arise ehounld the
home government try to maintain the regular use of the
retrospective disallowance and the royal confirmation, the action
of the home government had airaaﬁy frustrated the express objeect
of the revision, npamely, to provide a body of well~digested laws
in usable form for the public officers of Virginia@ especially
those of the newer and more remote counties. DPisallowance of ten
acts resurrected in their place twenty earlier acts which William
Hunter, the public printer, now undertook to publish eeparately¢11
Virginians at large learnsd of the disallowance of the ten

acts - acts which had been in effect for three years, by a

(9) Royal Inptructions, ed. Labaree, I, 128-129,

(20) Representation of the Board of Trade to the King in Council,
6 Aug.’, 17513 Ca0¢5/1366gff¢251*252.

<11)_J¢H.B¢, 1752-1758, 129, 138, that many Virginians never ¢id

receive a copy of the revision or the additions, see J.H.B.

17581761, 136, 137, 147, 153.
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proclamation that the goveranor issned. The proclamation was read
and posted at the courthouses of the various counties under the
supervicgion of the sheriff, and also published three times in The

iz2

Virginia Gazetio. While it wae the intention of the proclamation

to give wide publicity to the effect of the action taken by the
home government, it also served to draw attention to the éggicn
itself -~ to the interference of the home government in the
legislative procese of the colony.

The Virginis assembly, conseious of the threat to its powers
which was contained in the home government'!s action on the law
revision, appointed a joint committee from the House of Burgoesses
and the Council to concider some appropriate re&panaa;lE To six
members of the revisal Committes of 1748-49 « Peyton Randolph,
Benjamin VWaller, Beverley Whiting, John Blair, Thomas Nelson, and
William Nelson =~ were now added Richard Bland, Charles Cartery and
Landon Carters Yet the means of protest which the assewmbly had
at ite disposal were limited, The asgembly could only call on
the services of the colonial agent, on its right of petition, and
on the good offices of the governor., The committee recommended
that the acsembly should declare the validity of the proceedings
of the General Court under the disallowed ae?; that it should

prepare an appeal to the King setting forth the reasone for the

passage of those acts which had been disallowed, and that it should

(12} Hening, V, 567-568; The Virginia Gagette, (Hunter),

Williamsburg, 10, 17, 2% April, 1752,

3)  g.n.8. 1752-1758, 78~79.
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solicit the support of the governor. The Qssembly promptly
adopted the Cammittee's‘reaommenéa%iana¢lq

The assembly's address and representation to the King,
together with Lendon Carter's minutes of the assemﬁlyt provide a
significant insight into the Virginian view of the imperial
relationshipy at this time. The committee appeared to have
studied the provisions of the governor's commission assiduously.
It closely consulted with its leading legal authority, Benjamin
Waller, Clerk to the General Court, on past legislative practice.
It then con¢luded that the assembly was free to enact any
legislation that was not detrimental to the interests of the‘mather
country or contrary to the principles of law and was directed to
the public good. The committee debated the approach to be used
in its oppeal to the King, concluding that sxgee the petition of
tﬁe assenbly would appear "to Prescribe to his Prerogative," ite
language should therefore be couched in the most humble %ermselEAf

Reviewing the home government's sction, one prominent
burgess, Landon Carter, reacted iercéiullg; "An Act of Assembly
is now a trifling thing," he lamented, and yet "the People ocught
to hove the power incontrollable of Amending or r&pe&ling'ﬁﬁheir
1awa:L¢¢ And the ropealing of & Law mnot affecting the Hother
Country but purely relating to the trade of or ge#eral or

R 6
Particular good of the Country s«s is tco do them an xnjury."l

(14) Ibid., 80; Diary of Landon Carter, ed. Greene, I, 96-97.

(15)  1y44,, 1, 98.

(16)  1p34., 95.



The assembly's address and representation to the King confined
iteself to more respectful tones, yet carried the same import,

The cs&embly maintained that some of the disallowed acts were "of
great Utility and well calculated to promote the public Peace
welfare and good. Government of this Colony and not repugnant to
the Laws and Statutes of CGreat Britain,” It requested that the
governor be allowed to give his assent to the reeonacted laws.l?
The representation noted that in the past, those laws that were
disalloved by the Croun had been held valid in the colomy until
nows of the decision had reached the colonys The Assembly wae
greatly concerned at the sclemn confirmation of fifty-seven
Virginia laws, and feared that it would not have full power to
remedy them as exigencies reguired. The assembly requested a
declaration from the government in England to the effect that it
vae not the YRoyal Intention to fix those confirmed Iaws so
unalterably upon Us.” The strict application of the principle
requiring the use of the suspending clause in the alteration of
laws that had received the royal confirmation would, the
Burge%&es argued ¢ auhjeet then "to grgat‘ﬁarﬂships and
Inconveniences."” The reyregenta$ibﬁ was followed by a list of

the disallowed acts and the reasons for their paaaaga‘ig The

committeoe, however, did concede that two of the acte disallowed ~

An Act concerning Servants and Slaves, and An Act concerning the

(A7) ¢ s.c. 1I, 1083.

(8 1p4a., 1T, 2084-1087.
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ILimitation of Actions and Avoiding of Suits - were ill-drawn and
dropped them.lg

The reasons presented in the representation were persuasive
enough. Yet they did not come to terms with the King's
prerogative. Nor the opposition of the governor and, by
extensiony the Council; nox could they successfully circumvent
the issue of the suspending claouse. A burgess such as Landon
Carter could make & realistic assesement of the prospects of
BUCCEES « "It is not sasy," he observed, "to imagine the King
would congent to undo what they the Board of Trade and Frivy
Ceuncil have advized him to do or that those boards to whom this
Representation and thesge reasons are to be referred ... would be
easyly persuaded to contradict their own a&viaeﬁaﬁ

Some membere of the 1752 Assembly attributed their lack of
success to the want of adequate representation in Whitehall. The
services of the colonial agent, Peier Leheup, had been deficient
in the extremeggl Leheup did not appesr to present the law
roevision in the first place, nor was he present when it came
bef ore the Doard for extensive discussion, Landon Carter urged

on the House of Burgesses the adoption of an agency bill, "I put

them [Fhe Housel]," he remarked, "in mind of the Evils we had

(19)  1pig., II, 1083

(20) Diary of Lundon Carter, od. Greene, I, 101,

(21) Peter lLeheup wag chief Treasury clerk and Comptroller of

Exchange for many yeare until he lost both places for
misconducting a lottery. He served as Virginia agent from
1727 to 1753 and aleo as agent foir New York and Barbados,
His services left much to be desired.
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suffered for want of a Person to have objected to some argunents
that no doubt had been used to get the repeal of the Laws we now
complain ofﬁﬂaz That the present agent had been of no use did not
negate the value of his position, Carter continued, for "bad
servants could not be an argument for no Servants at all [though)
it might be one for a Change." Despite the fact that a small
attendance in the House precluded a division on this bill, the
Housme did vote the appointment of a special agent, qames Abercromby
to present its representation to the Kingpaﬁ

The choice ©f Abercromby was ironic, In 1782, Abercromby
himself submitted to the Board of Trade a lengthy memorial aimed
precisely at securing the due subordination of the colonies to the
mother country and the strengthening of the imperial framawork,ah
The fact did not inhibit him from accepting the Virginia commission,
nor d4id it probably have any bearing on the outconme,

Persuasive though the Virgigia representation was, it made

little impression on the Board of Trade‘regardlesﬁ of the fact that

(22) Diary of Landon Carter, ed, Greene, I, 10k,

(23) J.HaBw 17521758, 96, The nomination of Abercromby to this
task was suggested by Dinwiddie, the House of Burgesses having
consulted him over & suitable appointee, Abercromby
succeeded Leheup as the regular agent of the Colony in 1754.
His advocacy of Dinwiddie*s position in the case of the
pistole fee controversy discredited him with the Burgesses.
In 1759, the House appointed Edward Montague for their
particular service, while Abercromby continued as agent for
the Governor and Council, Abercromby had been Judgew
Advocate to James St. Clairt's American Expedition in 1746,
and agent for the Royal Americans, 1758-59, From 1761 to
1768, he served as M.P. for Clackmannshire. He was one cf
the few colonial agents to have a personal knowledge of the
Colonies, having lived in South Carolina 173440,

"An Examination of the Acts of Parliament relating to Trade
and Government of the American Colonies." May, 1752.
Shelburne Papers, vol. 47,

(24)



several laws similar to those disallowed had previouely passed
through the hands ¢of the PBoard unscathed. The most that the
Board would concede was permission to reenact two of the
disalloved acts, if properly draft&dagg An additional inatruction
wag issued to the governer that would allow him to give his
assent to an Act for the Better Support of the Gnllagg of William
and Mary, if accompanied by & suspending clauaﬁ, and an Act to
Prevent the Building of Wooden Chimmeys in Walkerton, if the
clause §rahibiting the praising of hogo was remaved,aé

Interest in the Virginia law revision, however, was not
confined to ihe asgembly and the Bosrd of Trade., There were

other reactiong to it on both sides of the Atlantic, primarily

L

in connection with individual acts,.

Governor Dinwiddie assured the assembly of his full support
for the appeal to the King, but his sympathy was less than
whaleh@arte&.z? In his capagity as the King's servant,

Dinwiddie seized on two acts which he believed detrimental to the
interests of the mother country. The offending legislation,
naéely, an Act for the Better Support of the Clergy and an fct
concerning Executions and for the Relief of Insolvent Debtors, was

reported to the Board of Trade, the London merchants trading to

(25) Board of Trade to King in Council, Fob. 14, 1753, £.0,5/1367
ffw 9“’3—60
(26)  1pia., ££. 1b-15.

27) 5.m.B. 1752-1758, 91.
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to Virginia, and the Bishop of London by Binﬁiddiaﬁag Dinwiddie

considered that the former act, though raising the'aalary~9f the

clergy,‘depriveﬂ the Crown of the crucial right of presentation

and gave it to the veatry;ag The latter act eased the position

of the debtory by allowing the creditor a fixed 25 per cent advance

on sterling in the settlement of debtis in current money, an

arrangement that would be disadvantageous to the English merchant

ereditors

30

For one who had previously resided in Virginia, Dinwiddie

demonstrated a remarkable misunderstanding of local conditions.

The power of presentment had been in the hands of the vestries

since 1643 at least and rarely challengeds

33 Horeover, William

Dawson, the Commissary of the Bishop of London in Virginis, had

specifically requested the Bishop to promote both the act and the

revision as a whole bhefore the Board of Trade,

y

22 The governor's

pesition on the debtor law stood in sharp contrast to Governor

Gooch's sympathetic attitude toward the problem of a single crop

200N0MNY ..

(28 Dinwiddie to Board of Trade, June 5, 1752, C.0.5/1327,f.210;
Dinwiddie to Bishop of London, June 5, 1752, Fulham Papers,
Virginia, XII1I, £,63. Lambeth Palace, london..

£ ,

(29 pening, VI, 88-90

(30 pening, Vv, 526-540

(31} y.H. Seiler, "The Anglican Parish in Virginia;" in Seventoonth
Century America, ed. J.M. Smith, (Chapel Hi1lY, 1959), 133.

(32) “

william Dawson to Bishop of London, July 15, 1751, Fulbam
Paparﬁg Virgini&, XIIIQ fil‘ﬁt
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The immediate impact &f Dinwiddie's report, however, was
negligible, The Bishop of London displayed no interest in
Virginia, while the merchants concerned had already launched their
protest.. The Virginia asseubly itself was not awere of
Dinwiddie's complaints. Had it boen aware of then relations
between the Governor and the acssembly would have soured at an
earlier point then they sctually dide Yei ipthe longmn
Dinwviddie eqguipped the Board and the Bishop for their attack on
the assecmbly which came at the end of the decades

Eritish wmerchants trading to Virginizs congidered the Act
concerning Executions and for the Relief of Insolvent Debtors
prejucicial to their interests. They aiaémeﬁ that the 25 per
cent advence on the settlement of steriing debts in current money

fell well below the actual rate of exchange with correspondingly

33 #erchaats in

loss to themselves and profit to the planter,
Bristol, Liverpool, and London petitioned the Board of Trade for
the repeal of the act by the King in Council, only to find
themselves the victims of the voyal confirmation, The Board had
not consulted the merchents in connection with the act, ond their
petition reached the Board barely three vweeks after the aét had
been formally confirmed. The Board advised the withdraial of the
petition and an application to the King*ga This done, nothiag

further vas heard of the merchants’ cose until their

{33) CoDe5/1328, £, B2=0h.
(Bh} ByTade 3 _iwz* ”1 5 ; 23&* 233‘
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representation was released by the Frivy Council for the
consideration of the Board of Trade threc years later,

It is inﬁerg&ting to note that the merchants of Bristel and
Liverpool tgok the initiative in dfaf%ing their complaints before
those of'Lcndan¢35 The gquick response of Bristol might be
explained by the fact that the clerk of the Society of Merchant
Venturers of the port of Bristol was Thomas Faney a brother of
Francis Fane, the member of the Board of Trade and former King's

Atﬁornﬁyﬁzs

If the merchant lobby had a leader, it was John
Hanbuiyg & prominent Lendon merchant who had presented the
petitions of both Bristeol and lLondon te¢ the Board and attended its
deliberations, Hanbury wag a friend of Governor Dinwiddie and as
such particularly well placed to safeguard the interests of the
nerchants,

béspita repeated recoummendations by the Board of Trade, the
Virginia Assembly failed to remedy the Act concerning Executions
and: for the Relief of Insolvent Debtors of 1749 to the satisfaction
of the m@rchanﬁs.s? With the advent of war in 1754, the situation
became more complex and more serious as the colony resorted to

paper currency in increasing guantity. The British merchant,

under the Act of 1749, was obliged to accept it as legal tender in

{35) Toide
(363 "Francis Fane's Report on the Laws of Connecticut," ed.
Andrewsy 38.

(37 For o detailed history of this Act and the concessions which
Virginians made including the adjustment of exchange rates
in the courts which failed to satisfy the English merchants,
soe J.Ae Ernst, "Genesis of the Currency Act of 1764,Y
Williem and Mary Quarterly, Sers 35 XXIII (1965), 33-74.
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the payment of debts. The failure of Southern Colonies to
oblige the home government and notably Virginia to provide for the
security of British merchants trading with them carried the
currency issue to Parliament,.

Conversely, despite Dinwviddiets initial reaction to it, the

Act for the Better Support of the Clergy had a very different
hintorys. Among the provisions of this anct had been one which
settled the maintsnance of the clergy at 16,000 lbs« of tobacco
per annun. In 1755 and 1758, years which yielded poor tobacco
crops on a&caunﬁ of droughty the Virginia dssembly cnacted a
temporary iaw which enabled the inhabitants of the colony to
discharge their tobacco dues in current money at the low rate of
two pence per pcunda38 4 militant section of the Virginia clergy,
headed by John Camm, Professor of Divinity at the College and
minister of Yorkhampton parish, campaigned vigorously sgainst the
acty which deprived the clergy of the profits of a scarcity market. 32
The clergy seized on the Act for the Better Support of the Clergy
of 1749, which contained a fixed provision for their salary and had
beer confirmed by the Crown, as the main support of their appeal
to the Privy Council, Knitting together the threads of several
arguments, the clergy braugh% their case to stand on the fact that

Jtha law of 1755 ag& 1758 had been pasced contrary to royal

instructions since it altered the act of 1749 thet had received

(38) Hening, VI, 568-569; VII, 240-281,

(39) The narrative of the "Parsons' Cause is well told inmn

Morton, Colonial Virginia, II, 751-798,



the king's express ccnfirmatianﬁqo The Bishop of lLondon, in his
report on the law to the Board of Trade in 1759, reinforced this
line of attacks The Virginia assembly, he charged, had presumed
to pase an act that had suspended the operation of a royal act,
assuming a power “to bind the King's hands, to say how far his
power shall go and where it shall stop ... Virginia had changed,
he continued, from the well-regulated colony she once had been,
and he pointed to that clause prcviding for the appeintment of
ministers by local vestries, included in the Act for the Better
Support of the Clergy of 1749, part of the law revision, as the
first manifestation of this change,“l The Two Penny Acts wvere
disallowed before this formidable assaulte.

The fate of one other act of the law revigion was of
particular interest to another significant group in Virginia,
those interested in speculating in western lands. The Aet for
Settling the Titles and Bounds of lLands eased the conditions for
taking up lands in Virginia, but it had contained a suspending
clause. It was, therefore, inoperative until the king's pleasure
was known. Land interests in Virginia were becoming impatient
about the fate of their law as early as June 1751, Counecillor
John Blair received a petition from Colonel Patton, William Curry,

end Colonel Joshua Fry, which sclicited his good offices with the

colonial agent, Leheup, to obtain the royal asgent speedilyvaa In

(ko) The Representation of the Virginia Clergys €.0.5/1329, ff.
119-120.

(1) Bishop of London to Board of Trade, June 1k, 1759, C.0.5/
1329,2£, 131~132,

(&2)

Entry for June 13, 1751, Jehn Blair,Diary. 1750-1751.
Virginia Historical Society, Richmond..
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August of the same year, Lewis Burwell, President of the Council
and Acting Governor, tried to expedite matters with an appeal to
the Board of Trade,QE When %he opinion of the King in Council
was eventually delivered later that year, the Act for Setiling
the Titles and Bounds of Lands was found to have been declared
probationary and reserved for the further consideration of the
?reaaury,#a It was forwarded in 1752 to the auditor General,
Horatio Walpole, and returned from his successor, Hobert
Cholmondeley in 1758¢é5 The colony was not informed of his
decision, andy in 1759, the newly~appointed Committee of
Correspondence, formed to divect the activities of the agent of
the House of Burgesses’in Bngland directed the agentt's attention

46

to it. In 1761 Edward Montague, the new agent, petitioned the

Board successfully for the release of the act,q?

(43) Lewis Burwell to Board of Trade, Aug. 21, 1751, C.0.5/1327

4165

(55) Thomas Hill to Qaipale; April 16, 1732, C.0.5/1366, £.2563
Cholmondeley to Board of Trade,y endorsed “Read 22 Feb.
1758," C€u045/1329,fs 5k,

(46) Proceedings of the Virginia Committee of Correspondence,
Virpginia Magazine of listory and Biography, X (1902-1903),
343345,

(%7) '

Memorial of Hdward Montague to Board of Trade, 1761, C.0.
5/1330, £+ 45.



Thus, issues ariding from the Virginia law rovision amnﬁinyea
to celor Virginia politics and delinecate some of the contours of
Anglo=~Virginian relations for the next decada. The assembly and
the Board of Trade were debating the competency of the colonial
legislature a decade before Parliament appeared on the scene,
while at the same time the Anglican hierarchy and the English
trader were courting colonial animosity. What should have been
& brief and laudable chapter inm the history of the legislature ..
nmerged T into the years of the pre-~Revolutionary debate with the

mother countrye

LIBRARY
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CHAPTER IV
THE BOARD OF TRADE ANDALEGXSLATIVE REVIEW

The Virginia Law reviesion afforded the Board of Trade an
idesl opportunity to extend its traditional role, an opportunity
which the Board under the Presidency of the Earl of Halifax 4id
not fail to recognize, T¢s nction on the revision sustains the
hypothesisc of n revitalized ;gangy under his Presidency. No
more telling contrast is possible than to compare the Board's
reaction to the laws of Virginia in 1751 with its total lack of
response to the reports of Francis Fane on the laws of

Connecticut in the }?30*5‘1

Connecticut was admittedly a
corporate colony, and the Board's potential role would have been
more difficult in any event. Even so, the Board did not display
the slightest flicker of interest in Fane's exhaustive studye.

In addition to the externsive time, full atterdance,; and
degreo of individual consideration,in themselves unigue,; that the
Board of Trade afforded the Virginia laws, its treatment of the

revision contained two distinctive features, as previously stated

- the extensive use of confirmation with regard to fifty-seven

£2 Francis Fane's Report on the Lawvs of Connecticut, ed. Andrews,

2b-25, The contrast is made with Connecticut because the
situation wae similar and the time apan the cliosest that this
wyiter is avare of. :

52






































































































