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ABSTRACT

The purpose of this study is to show the mepmer in
which the county courts of Colonial Virginie handled
orphenst' affalirs.

The expansion of local government in Virginia and the
personnel and functions of the county court were described,

‘ In order to show the legal pattern established by

the General Assembly for the courts' handling of orphans,
the acts concerning the estates and education of orphans

were discussed,

After an examination of the routine of the count)
court sessions known as Orphans' Courts, 4t was found that
the county courts did not adbere strictly to the laws
concerning orphans passed by the Genersl Assembly.

The operations of the vestry were also discussed.
It was found that the vestry generally placed orphans
and other children who were publi¢ charges in homes which
were simllar %o the ones they would have lived in had they
been with thelr parents.
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CHAPTER I
LOCAL GOVERNMENT IN VIRGINIA

The English settlers in Virginia were not all content
to huddle together on the peninsula at Jamestown, By 1622
the line of settlement had lengthened slong the James River
from the falls to Hampton Rosds,' and wherover the Epglish-
men went, s rudimentary local court soon followed. So that
those colonists fartherest from Jamestown could administer
thelr legal affairs qulckly and conveniently, the General
hsgembly in 1624 deereed that
There shall be courts kept once a month in the corporations
of Charles City and Elizebeth City® for the decyding of
gg%;g&3?§a§§§§&z§&§§%§§aga§n§$§§§¢;§§12g§32§%2§ﬁ§iggggnses,3

By 1632 the three existing courts -~ the Quarter or
General Court at Jamestown and the two monthly inferior courts
of 1624 -~ were no longer sufficlent. The CGeneral Assenmbly
created three new courts located et Accomac on the eastern
shore of the Chesapeske, at Warwlck River, and at Warrosquoake
and established the jurisdiction of the inferior courts as
+ « « the power to here and determine, all such suites and

controversies . . . as exceede not the value of five pounds
stirlinge; and farther, that they take into their cares,

g
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Concern for the aceessibility of courts and the
frequency 0f’5$$&%@ﬁa was not new. It wag part of the
settlers' English heritage. The crude; nonprofessional,
informal proceedings of the early colonial eourts, however,
bore 11ttle relation to those of the great bodies at West-
minster, They were rather the direct descendents of the local
medieval courts baron and leet with which the English settlers
were most likely to have been familiar. These humble local
bodies had brought Jjustice close to the Englishmen just as
the county courts were doing for the Virginia Qﬁidﬂiﬁﬁﬁﬁg
These local colenial courts were at this time properly
called monthly, not county, courts because they antedated
the formation of counties in Virginia. The geographical
Jurisdiction of the monthly courts was the precinct or
corporation, a loosely-defined area which comprised several
settlements. By 1634 the population of Virginia was ﬁ,eeo,a
and the ares of settlemeﬁt had spread north to the York
River, south across the James, east Qerass the Chesapeake,
and west to the fall line.” 1In w&exﬁ to handle legal affairs
and malntein peace, counties with well-defined boundaries
replaced the ad ho¢ corporations. A 1634 act of the Assembly
established "8 shires which are to be governed as the shires
in England,* In addition to creating shire officials ~e



lieatenants, 'shcriffs, sergesnts, ond balliffs -- the act
also mentioned "courts of shire,” called thelr personnel

. »f“eamm&ssionara“J(%ha aama,ass&gné& to officers of the monthly

Qaurtg}, and ré&sad tﬁé'gurxﬁa&ct&an ar'%hﬁ court from five
pounds (the legal 1limit in the 1632 act) to ten pounds
'star11ng*3 The Assembly obwviocusly meant for the oxisting
monthly courts to act as courts of shire.

Bince “counties,” “county court,” “commissioners of
county eaurts;“ and "sheriffs® are mentioned in the gstatutes
before the act of 1634 actually created them, the sct probably
legalized an already-existing situstion in which politicsl
units had grown up saround the monthly courts and 4id not
asctunlly establish county government where it hsd not existed
hefora.

In 1643 snother act abolished the nsme “munﬁhiy ea&rﬁ.
reduced the fraquancy~af eourt sessions to 5&& times a year,
and changed the name to *county anurt;"g

In theory, the court ‘s 5uriaﬁxc€1ﬁn~was narrow: : It
could hear mo sult in excess of 1600 pounds of tobacco, and
ite eriminal jurisdiction extended only to petty cases,; which
were these not involving the loszs of 1ife or limb ap punishe
ment, In practice, the justices of the peace, or commissioners,

camé to know intimately the people of their counties as they
helped to solve minor legal problems and to settle petty

squabbles. A&n apprenticed orphan was taken from a wignaker
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who had sbused him; Coody Cudgley was hauled across the creek
behind a boat for slandering Goody Wilson; & slight debt was
settled; a wlll was probated -- the small, almost trifling
matters of a simple rural soclety. They were handled
immediately, cheaply and were not years pending on the docket
of & court miles away. The word justice had form and content
for the colonial Virginian.

MR

The proximity of a eaur;,!the,fréqueﬁﬂy of sessions,
and a long heritage of local judicial bodies did not automa-
tically produce Jjustice, There was also a human element in
the gquation. W%What of the menPWha sat on the county benches?

In the aet of iﬁaé, the ﬁﬁﬁambly; ¥nowingly or unknow =
ingly, gset the tone fer the selection of future justices, who
‘were to be “the commanders of the plaeea,“lm
Virgxnxa ”plaeas“ ceased te have commanders in the military
éénsé; the most ;nfluaﬁfiai men of the counties were still
the 3gati@es; @héy had the property, the family connections,
and the attitude of noblesse oblize that were the hallmarks
of the Virginia aristocracy. |

There secems to be no evidence that the ecalibre of men

i@ng‘after

who éeaapie& the céunty venches diminished noticeably during
the colonial period. The records of Accomac County, which
date back to 1632, show that the county's first Justices had
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a great deal of property and influentisl social and political
9@a&tiansglm There 18 no question that the last colonial
Justices, those of the revolutionary generation, were the |
most important men in the colony. George Washington, George
Mason, Thomag Jefferson, aaﬁ kames Monroe, to name & few,
were justices in Fairfex and Albemarle counties.l?

Arigstocracy retained control of the county benches
because they-were»actualiy-sezfaperyetgating bodies, In
theory, the justices were appointed by the governor. In
practice, the governor's seal was often a rubber stamp, His
approval was often a mere formality because the real cholce
of a new justice lay'wztﬁ the other jJustices. The governor
sllowed the justices to £ill the county benches as they sew
1t Because he was often riot famillar with local affairs and
could trust. the justices tﬁ choose men with whom they could
work emsily. Since the job pald no salery and carried greéé
responsibillty, there wes little chence thet base motives
would cause other men to influence the Justlces' cholce.

The inhabitants of the county had no effective control
over the court elther, Regardless of the metions of the
court, the fresholders of the county ¢ould not vote them
out of office and replace them with more aacepﬁable men,

The justices naturslly felt the pressure of pﬁbliﬁ opinion,
put, in the last analysis, the county court could not be com-
pelled to sct contrary to its own will either by those beneath



it or those mvove 1t,18

The drive for politicel power, the attitude of noblesse
oblize, and the canons of a stratified soclety filled the
county court benches with men of position and property. The
influence of the man in the office and the influénce of the
office itself interscted, and one onhanced the other: The
Justice held power totelly apart from hls office because of
wealth, family conncetions, and other offices. These, of
course; gave his volce an even more authoritative ring when
he spoke from the bench., The office itself gave him prestige
because the justice helped choose the other county officials,
wielded enormous power in burgess elections, and constituted
paert of the county's governing body. The combination -~ man
and office -- made the eounty court the focus of much of the
political power in colonial Virginia,

The mantle of this 9Qwérfui gﬁ& dignified office did
not rest lightly on the *"gentlemen Justices." They often
wore it awkwardly and aeifwcans¢iﬁusly in thélrace of what
they aanéiderﬁﬁ affronts to themsalves and the court. Despite
what has been written about the simple Virginia yeoman farmer,
his bland acceptance of his lot in 1ife, and his deference
to his betters, he often caused trouble in the courtroonm,
disrupted its proceedings, and fuffled the dignity of its
Judges. In 1655 John Pigott cf'Lawervﬁﬁrfalk county was
required to pay a hogshead of tobacco béaaus& he spoke abusive-
ly of the justices. Five years later Philip Mogom was pre=~
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sumptous in throwing down on & table in the courtroom a pair
of raw, bleeding hog's ears, He was fined one hundred
pounds of. tobacco and sevorely rcbuked.l®:

Rowdy confuct was not the only way to undermine the
dignity of the court., A lewyer's sbstruse legel pleading
wag also an affront, subtle, but biting nonetheless. By and
largs, the justices were not lawyers by éeducation) consequents
1y, they look@d askanece at anyone who paraded the niceties of
Coke before the untrained bench. Quite understandably, they
thought that their ignorance was being exploited. ® The man
who mystified the court often lost hls case to the one who

pled the common sense of the mattep,
The most eloguent testimony to the colonial justice's
lack of legal training is George Webb's widely-useé book,

guide and glossery for his out-of-session judicial dutiles,
not @ manual for his use in the courtroom itself. The author
fulfilled his purpose, "to render it generally useful,
instructive, snd $asy;t$ the unlearned reader, . » « Zby
providing/ a plsin end clear explapation of every difficult
word or term in law,"3® by the simple format and by lucid,
detalled explanatienuof legal terms and procedures. The
book is arranged topically and in alphabetical order. For
exsmple, the flrst entry is entitled "accessorles” and is

.,
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subdivided into "accessories before the fact" and "accessories
after the fact." These terms are defined, the exceptions
noted, and the ﬁuniahmant outlined.}7 If a particulaa term
involved some judicial procedure, the procedure is clearly
descrived. If there was s form -- & mittimus, warrant, or
certificate of seizure ~« to be filled suﬁ, & sample form
is provided in the appropriate section. There is no legal
theoéy; no reference to lawbooks, nor “affected guotations
from men in foreign lsnguages."1® It is a plainly-written
guide-fér laymen”withaaﬁ 1@@&1.1&braries and years of train-
ing.end because of its wide use during the late colonial
period, 1$ a valusble eommaﬁxary on aalen&a&~3uétiﬁea

The attitude that emorges from Wobb's book is that
the ebility to administer Justice had little connection with
a thorough knowledge of legal technlcalities and theory.
Governor william ﬁaaén deelared that the courts were instituted
*to do Justice to the afflicted, to deliver the poor out of
the hands of the wicked, and to punish the wrong doer,"19
In New England Judge John Dudley charged his court to do jus-
tlce between parties not by any guirks of the law Q;t of Coke
or Blackstone . . . but by common senses between man and man."<0
The justices were appointed, not because they lmew the law, )
put because they wore the prineipﬁ;iganﬁleman and property
holders of the county, 4s such, they were in excellent posi-
tions to admlinister sustiée and to handle the business of the
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county. They understood property and the rules concerning
1ts sdministration.. The justices were probably both credi-
tors and debtors since, in the one-crop, tobacco economy of
Virginia, wmost people anticipated and over-estimeted their
income end lived on credit. They knew the people of the
county and, in turn, were kunown and respected by them. Pro-
bably most important, as planters, they were used to exer-
cising authority over others., The plantation ‘economy demanded
and produced a catholiclty of talents in its lesders; and
these talents were admirably sulted to service on the county

bench.
AT

What sort of an institution was the county court, the

body @hat.maﬁe Justice acgessible and served as an outlet
for the talents of the versatile Virginle gentry?

In the first plare, by no means, all of the c¢ourt
functions were handled while it was ln session. Webb's
handbook is not only a gulde for the justices, it 'is also
ample proof of their many ggE:g?aﬁ@gg@gg_ﬁgﬁ&@g. By 1642
the pressure of repldly £illing court dockets was felt, end
single magistrates were gliven increaséed authority in potty
cases., Slitting out of court, each justice had the power to
hear and decide civil caeses involving less than 200 pounds
of tobaceo and could commlt to prison anyone refusing to
ablde by his judgment.®l His eriminal jurisatetion included
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binding people to keep the pemce and issuing warrants for

arrest eand hue and erngg All of these were petty matters

calling for immediate action rather than lengthy deliberation.
Secondly, when cné is considering ceclonial county

‘courts, it is dangerous to Araw too close anslogles with

twentieth~century judicial bodies because the woprd * judicial*
hardly serves as en all-embracing description of &hé Virgiule
local court, The order books and other court records clearly
show that they were executive, legislative, and electoral,

as well as 3a§iﬁiaxxbodia$;33 Local government was not handled
by neatly ﬁéﬁ%ra%aag checled and balanced agencies, It rested
almost completely with either the county court or the parish
vestry, bodies which menifested the English genius for local
gcvernment‘until,éhe Revolutionary fear of unchecked institu-
tions swept them aside. '

‘As an administrative-executive body, the court handled
the business and financial affairs of the county. The
justices had to orxder, finance, and oversee the construction
and maintenance of transyertatxan faeilities, whicn included
not only roads and bridges; but alsa the 1mpartant inland
watervays. The rivers and gtraams of Virginia were the
paths of cammeree that borﬁ tobaceo to the‘warahauses and

then to market; thay ha& to b2 clesred and kﬁpt navigab1$,

All the necessary publie bui&ﬁing - jails, caupt hauses,
and tobacco warahousas ~+ wore nlso tne charges of the
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gﬁhe tax system devised and administered by the court
was not the enlightened, progressive,; and vastly complex one
of the twentieth century, which tdeally acts as a social
leveller as well as & source of public revenue. Each year
the court prepared a list of all the people to whom the
county had become indebted in the past year and then added
up the total county debt. The number of tithebles, all free
male persons over sixteen years of age,; and all slaves over
fifteen, in the county was then divided into the aggregate
indebtedness in order to arrive at the per caplite tax r&te;gﬁ

The court also acted as llcensing body and overseer
of facilities run for the public. They licensed ordinaries,
bonded their operators, and set the fees which they could
charge. They also licensed ferries, approved all mill sites,
checked the scales ond balances at the local warehouses and
received annual reports on the volume of tobaceo handled by
the iﬁspeet@r&.zﬁ In these warled dutles; the county court
took on some of the aspects of the quasi-legislative, quasi-
executive, quasgsi-judiclial public serdice commissions of the
twentieth century.

Since there were no popularly elected county officlals,
the court itself served as the county's electoral body. It
appointed the militia offlcers, earanerg,an& inspectors for

the county tobacco warshouses and suggested to the governor
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and the secretary of the éolony people to fill the offices
of sheriff and clerk of the court,2’

The 1642 act of Assembly defined in a rather general
way the county court's eriminal jurisdiction as *"the con-
servation of the peace and gulet government of i:i;a people
« + » Such offences only excepted as concern the teking away
of 1ife and 1imb."2® A1l erimes except those committed by
slaves involving the loss of 1ife or 1imb were within the
original Jurisdiction of the General Court, the governor
and council meeting in judicial session. These crimes were
murdéer, treason, mutiny, arson, piracy, rape, end grand
larceny.B? Lesser crimes were heard and determined at the
county level.

The record of a typical criminsl case in Accomac
county . reads!

For ss much as it appeareth at this court upon complaint
A
words and told him he lyed, it is ordered that the said
fgggggh?ga%&%%’%@m and healeg halfe an houre and acknow-
“Lying necke and hesles" meant lying with neck and heels
@g«amer, obflously & miaml and efficscious punishment.
County courts were not particularly interested in criminal
réhabilitation. They took the simple approach that ané
injury begets another. Punlishments were immediste, publicly



14

administered and usually painful or shaming. Few jJail
sentences were meted out (except for debtors), end offenders
aften found themgelves stripped to the walist and smarting
under “thirty-nine leshes well laid on,” sitting in the
atmekﬁ; being ducked or dragged acress a river st the stern
of a bont, acknowledging guilt before the congregation on
Sunday or paying-a finayag In the early colonial period,
ériminals sometimes had do perform some service for the
county. In 1637 John Foorth, gullty of some undiscloged
erime, was ordered either to erect & new paly of stocks or
to pay 100 pounds of tobacco and to sit in the old stocks
for so long a time as the court ordered.®™ The erimss that
resulted in these punishments were drunkermess, fornication,
Sabbath~breaking, hog-stealing, slander; minor theft or subs
verting the tobaceo market in any way ipéakiﬁg,hagahaaﬁs
with inferior tobesecco, making undersized hogsheads or putting
false ‘bottoms in them).®

The court did have original jurisdletion over the
capital crimes of slaves. This was done so that the.punishe
ment could be immedlate and therefore exemplary to the other
Negroes. Under a ﬁemmﬁsé&an,frem the governor, the county
court convened, usually twice & year, ag a court ef»ayerianﬁ
terminer with the authority to heaﬁ capital ceses of slaves.
Tnese trials were usuelly conducted by the justices without
.3&?1@3.34
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Even in cases when & petit jury was not used, a grand
Jury was common, Grand jJuries worked closely with the church-
wardens in bringing people who broke the moral code -« adulter-
ers, drunkerds, "common swearers," and Sabbath-breakers -«
before the court for trial, Theyfaiﬁa presented those who
had been accused of eapltal crimes in the county to the
General Court fop trial end presented the county itself if
it had failed to meet its responsibilities,®®

-Presenting criminels to the General Court for trial
was done by the Justices, ¢alled Into & speclal Exemining
Court session. While Qﬁ@nty courts did not, .according to
the 1642 act of Assembly, have Jurisdiction over capitel
erimes, they 8id have the power to examine a priscner who
hadvbéan arrested for a crime triable at the ¢apital. When
a justice had committed a prisoner for such an offense, he
directed the sheriff to summon the justlees to meet at some
éaﬁaAﬁat less than five or more than ten days later. When
the court assembled, the prisoner was examined, though not
upon cath, Witnesses against him were also heard, as were
witnesses in his favor. The prisoner's testimony and the
depositions of the witaésagg were recorded. . If it appeared
that the crime had been é@mmitte& by the priscner, he wes sent
to Willismsburg for trial.  1£ not, he was relessed. - The
fﬁﬁetiﬁn of the Examining Couprts was to “sift out” cases before
they wers sent on to the Genersl 6@&&@.36 )
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The county courts of Virginia differed from their
English prototype in two civil functionst It was 8 court
of record for land tonveyances, and it was & prodate court
for winsﬁ? In England, land titles were not matters of
public record, but in Virginis, where new land was being
rapldly settled, ill-defined boundaries and titles were
fruttful sources of litigation, se land conveyances were in
the publie records. ¥The dlocesan courts at Canterbury and
York were the principel courts of probate in England. 8ince
there wes no dlocesan see in Virginla, the county court was
the feasible place of pmbawﬁg

Upon the death of one of the inhabitants of the county,
the court would arﬁer a respected gentleman {often a nember
of the c:e:ausz) to make &n inv&ntzm'y of the estate of the
decedent. Ho and two sureties were put under bond until an
sccurate, temized account of the estate was filed with the
county clerk. If the decedent wés intestate, which meant
that he had dled witimut making a will, the court appointed
executors .Qg

By the eighteenth century, probably the majority of
¢ivil cases had te do with financlal involvement. In the
case of debt, the court set an emount to be paid and a time
1imit to be met. Usually the | paymeént was made on time because
fallure in this regard was followed by an attachment of elither
"the estate or the body" of the debtor, 0
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The county court met in special session once a year as
8 court of claims, Any service performed for the county was
presented for payment here. The person with the claim might
have transported p@w&ex* captured a fugltive slave, or
constructed a . public huilﬁing‘ Tax grievances were also
aﬁjusteé at the court-of-clalms s&&&i&m,él

Every county had its poor and its helpless, and they
had to be supported. The operations of the county court
end the vestry overlapped and shaded into one enother in this
area. It i impossible to make a stetement that is valid for
all of Virginla sbout the distinction between the two bodies
in the field of poor relief. In some counties, poor orphans
w&re~aupporteﬂ by the vastry, in chers@ they were supported
by the c@urt The same hoxds true for the 111 &nﬁ the aged.
This oecurred beeause the two agemgies consisted af nany of
the same gaayie,'whi@h faﬁilitated infaxmal agreements that
differed from county to county, blurred the aistinetion
between the two bodies end let éasﬁ county and parish handle
poor relief as they saw fit.

The eighteehﬁhwcanﬁury‘appraaah to the eare of the
helpless was a judiclous combination of humanitarianism and
tightilsted shrewdness. One could not let another starve
to death, especiaily'iﬁ;a,small aammﬁﬁ&ty wnﬁre any poverty
and staryation were ﬁbviaua and smote ﬁhaiaanscience; One
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might simply not notice in London; not so in rural Virginia,
The poor had to be fed, but taxes had to be kept low; and so
the problem wag to feed the needy with as little expense as
possible.

The prevailing theory made thils relatively easy,
especially in the case of children. No one bothered sbout
cultural deprivation and the lack of advantages. The most
that could be hoped for wes that the poor child could be
trained in accordance with his station in life, Because his
station required manual skills and not & literary education,
he was usually apprentlced to someone who would support hin
and teach him a trade.

Goorge Webb's description of the churchwarden's duties
with regard to orphans shows the interaction of court and
vestry and also typlcal arrangements for poor chlldren and
orphang:

Churchwardens shall snnually glve an account to the Orphans't
Court, of all poor chlldren in their Parish, whose parents
are unable to bring them up; Such poor children may, by the
Fong1s ‘ol 18 soans Of GEe to Fradoooen, op any nacsssary
Employment %

Different arrangements were made for orphans with
property. Ouardians were appointed to supervise their educa~
tion and to asdminister thelr estetes., The guardians were not
expected to pay for maintaining end educating the orphans;
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money for that came from the orphans' estates, The county
courts were supposed to direct the guardians in the perfor-
mance of their duties and, once each year at a regular court
sesslon called the Orphans' Court were to examine the accounts
of the orphans' estates that the guardisns were required to
exhibit.
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CHAPTER II
THE LEGISLATIVE PATTERN

The laws of colonial Virginla provided for two classes
of orphans: those whose fathers had left them enough nroperty
to live on and those whose inheritance, if eny, was too small
to support them. The provisions of an act of 1656 required
that
noe accounts be allowed on orphans estates, but they to be
educated upon the interest of the estete, if it will beare
it, according to the proportion of thelr estate; But if the
estate be so mean.and inconsiderable that it will not reach
to a free education ther that orphan be bound to some manuall
trade till one and iwenty yeares of age, except some Friends
or relations be willing to keep them with the increase of
that small estate, without dimunition of the principall,
which whether greate or small allways i@ returne to the
orphan at the yeares appointed by law,”

As early ng 1643, the Assembly had found that "Orphants
of divers deceased persons have been very much abused and
prejudiced in thelr egtates by the negligence 6f overseers
and guerdlians of such orphants.” In ordey to stop such
abuses, an act of that year reg&ireﬁ each guardisn to pre=-
gent an annuel account and the courts to keep s separate
register of orphans’ accounts, The Assembly also ordered

that a&phans}ha_eéraﬁ for “according to the competence of

-
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their cstate® end educated "in Christien religlon and in
ruﬁ;maﬁta afllearn&ngﬁ“g wﬁug the act of 1643 had set up
miaimgm4§ut135 ﬁax-eauQ% and guardian. For the remainder
of th% colonial period, new lews were enacted when necessary
to enforce tﬁg performance of the duties.

| The act of 1656 expressed the primery concern in
bringing up an orphant that he be educated according to his
estate.® Leaally that meant that the orphan with enough
property to provide it must be given the rudiments of a
literary education, Without the requisite property, he learned
& menuel trade. Such arrangements befitted ihe orphan's
financial situation as well as his social position. The
child who would eventually inherit & large estate and who
could afford a 1itérary education raeeivaa7ﬁs, and the chilg
who would inherit = small estate or nﬁa& at all and would
probably depeénd on his manual skills for his livelihood
learned a trede.

To enforece these educational provisions, the General

Assenbly, in 1705 and 1730, gave the county court additional
powers: to make rules and orders to direct guardians in the

4 end, 1f necessary, to remove an

orphan from the custody of & deliﬁgnenxrguaxdwanjﬁ

performance of thelr duties

Another important éanaexn of the Agsembly wes to
protect the orphan's estate. In order to guarantee thet
when he reached his majority the ahila would have at least
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the property thet his fother hed left him, the Assembly
made it mandatory that the orphan bve maintalned "with the
increass of thet 4 « . estate, without dimunition of the
principell, which shether rreate or small ellways to return
to the orphans at the years appointed by l&%m“ﬁ Ine act of
1643 had attempted to prevent chicanery snd miam&nag&mﬁﬂx,ma
the part of gusrdiens.! An sct of 1679 tried to guard
"arainst the negligence of the court,B Finally; en act of
1740 penalized negligent justices,® From the tone of thege
lews, it would seem thet meny orphans were reaching their
mo jority only to £iné thelyr estates dissipsted and them-
selves tithout means of support.

The practical wey to %n@gre the sound manageuent of
orphans® estates was to force the guardiane to post bond
ond to furnish sureties -~ countersignatures on the bond.
ihe 1656 law for the securing of orphans® estates provided
that "the court take able and suffiai&ntnge¢urity for
orphans estatos and enguire yearly of the security, and if
the court sees csuse,; Yo have 1t changed or called in end
placed as the court shall think best, . . . 10

From the tone of later laws, it appearé that the
justices either 414 not inslst that guardians post bond for
the property which they managed or that the bond they dld
post, usunlly a note against their own property, vwas insuffi-
cient, Since wsny countiss obeyed the 1643 lew roquiring
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sccomts of orphanst' estates, mismanagement was easy to find
and seems to have been flagrant.

in 1679 the Assembly trled to force the Justices to
do their duty and to require that bond de posted. The act
of 1679 read:

Be it enacted by this present grand sgsembly, and the authority
thereof, and it is hereby enacted, that before any order for
administrations upon the estate of deceased persons {(a) shalbe
granted to issue forth from the office, soe as letters of
~adminlstration shall or may theresupon passe and be signed

by the justices ss by law is directed and enjoyned; good
security shalbe taken for the parties due administration
according to law, And be it further enacted . ., . that all
Justlces sittlng upon granting order or orders of administia-
lion neglect to make order for security as is before enjoyned
to be taken, shall thereby and for such their neglect become
lyable to meake good such estate in case the same shelbe
inbezelled by such administrator. And it is also furtherx
enacted, that all jJustices of the peace sgtand enjoyned, and
hereby all reguired before they signe letters of administra-~
tion to demand certificate from the clerke that security

is glven according to law and duly entred upon record to

the end 41l orphans, & c. may be secured in thelr estates,
and the jusiiaes safe in the due execution of their offilce
and places.

The law making the justices liable for losses that
could not be recovered because the guardian dléd nef give bond
was re-enacted in 1705 and again in 1730,1%8

Another way for the Assembly to protect orphans' pro-
perty was to make detalled laws for keeping the estates
intact., A 1643 law declared it to be the responsibility ef

all justices to see
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that no land belonging to any orphent . . . be alicnated,
s0ld, estranged, or taken up as deserted by any person or
persons during thelr minoritie, until three years after
thelr full age, nor that they suffer nor any wals conive
all the overseers or guardians intrusted for orphants as
eforesald, do farm, sett, or lett to lease any tenements
or lands due t¢ such orphans for any longer term of years
then /eie/. until the said orphants shall come to age as
aforesaid,Lo

Property other than land was often dissipated, not by
poor mansgement but simply by time. Crops died, lumber
rotted, and cattle grew old and uséless, To prevent its
being wasted, much of thls perishable property was sold,
and its value was returned to the orphan when he reached the
age of twenty-one, The 1730 act for securing the estate of
orphans whose parents had died intestate provided for the
sale of cattle and crops and the division of the procecds
among the chilaren.14 The county ordesy books show clearly
that as the eighteenth century progressed, it became a
commen practice for exccutors to sell part or all of the
decedent's property at public auction and to lodge the
proceeds in the county clerk's office,. Each orphan then
claimed his share when he reached his majority or married.
The estate was, of course, hot meking any profit, but the child
was sometimes apprenticed and not dependent on the proceeds
of the estate for s living. In the case of children who were
not epprentices, it wes common to find that the prineipal was
being diminished to support the child, 8elling the estate

simplified the guardian's bookkeeping and relieved him of



£8

some of the chores of hls guardianship.

Orphans' secount were dGetalled records of each orphan's
property, which his gusrdian, according to law, was to exhie
bit to thé ecourt once cach year at the session known as the
Orphans! Court. The asceounts were first required in 1643,
when the Assenbly directed each guardian to "deliver an
exact accompt once everle year to the comvissioners of the
severall county couris respectively of the sald éstates and
of the increase and improvement, who are hereby required to
keep an exact reglster therecof . . «“15

in succeeding leglielation, the Assembly seemed to be
concernod primarily with protecting orphans by requiring
secarity. Then, in 1730, the Asseubly re-emphasized the
need for mcourste sccounting in & lew reading:

That wherever s guardian shall be appointed to any orphan,
by the genersl court, or by any county court, such guasrdian
shall, at the next court after such appointment, exhibit an
aceount, upon oath, of 211 the estate of such orphen « .«
And the court shell, onece every year compsl all gusrdians

+ + « to exhlbit his account and sigte of the profits of the
estate of such orphans, upon his ocath; and such accounts to
to be cxhibited, shall be entered, by the c&er%a in & book
to be provided and kept for that purpose only.

In 1740 the law was made more precise by designating
August ss the month in which the sccounts were to be brought
to court and by directing that the Justices ezxamine both the

accounts and the status of the sccurities. Furthermore,
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Justices were empowered to change the orphan's gzuardian or
make new aryangements for the orphan's education or the
management of his estates Fimally, delinguent justices wers
penalize& with a fine sf's,eaa pounds of tobacco.>! The law
was re~enacted without comment on abuses in 1748.18

The major legislation pertaining to the education of
orphans and the protection of thelr property was enscted in
the years 1643, 1656, 1679, 1705, 1730, 1740 ond 1748, In
these hundred years, the Assembly esteblished a pattern for
the aﬁministéat&cn”gf‘qrghans* effelrs. 1t seems, however,
that the county courts, while adhering to the Assembly's
avowed purpese of protecting orphans, operated independently
of the acts and that the justices used their own dlscretion
in handling orphens affairs. The tone of the laws hints at
such; the local records prove it,
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CHAPTER IIX
ORPHANS® COURTS

!

The laws enacted by the Assembly established the
model for Orphans'® Courts in Virginle but left the deteils of
operation to the discrstion of the justices. Therefore, the
day~to-day routine of the institution cannot be extrapolated
from the legislation that established 1t; the Sally workings
of the court can be uncovered only by examinling the records
of the court itself.

Orphans! affairs were hendled at the loeal level by
the ﬂauﬁty'céuxﬁg congequently the county recoxds are the
major source of information about them., Three types of
records are needed to study the operation of Orphans' Courts:
order bocks, orphans' accounts &nd will books.

Order books eah&&in the minutes of the county court:
wills probated, children apprenticed, guardians appointed,
debts settled -- all were recorded in the order books
together with the court's actlon in each case. In short,
these records reveal the routine of court buginess; and
orphans * affairs constituted part of that routine.

Orphans' accounts are the double~entyy books of the
orphent's estste kept by his gusrdlan. In them, the guardian

3 A
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iltemlzed and accounted for all money spent and noted the
source and exael amount of all incoms. These accounts show
how pcople made and spent money in colenial Virginla and how
Picuclary sccounts waere kept. The prosentation of the
accounts in court, their exémtnatian by the Jjustices, and
the order to the clerk of the court to record them vere
noted in the oimutes, but the documents themsalves were kept
in separate books.

41l and inventories were hanfiled in the ssme way:
Iheir presentation in court, all court orders about the dise
posal of the estete and the court's final order to record
the will were all noted in the order books, but the will
itself ves recorded ceparately. WVWills show how property was
passed from father to child and are particularly wvalusble in
case the orphan's accounts are missing becauss they too deal
with the child's property. The will iz an important source
of names and family relationships and@ supplies important
refevence dates. They make it possible to study the administra-
tion of the property of entire families of orphans.

The county records show the routine court action and
the documents involved in orphens' affairs. The vestry
records show how officlals provided for the support and
education of children who were public cherges. The vestry
books contain mach the same informstion about the operation
of the wvestry that the order books contain about the county
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court. The vestry met only twice & year, and one of the
meetings was given over to calculating the per capite tax
rate. Much of the information derived from the vestry book
is the:names of the people who were paid for keeping publie
charges end the namee of the parish charges themselves, many
of whom were @rphanaaaﬁhiiéram.

The most lmportant gource of dates in a study &f locsl
history is the perish register, which contains all births,
Geaths, and baptisms in the parish.

Since all of this information was recorded in separate
books end since time snd chance and war have buffeted them
for two hundred years, many have disappeared; leaving the
county records of colonlal Virginia Aincomplete. The extant
records of Princess Anne aauﬁty,'whiah gre the scurces used
in this study, are wills, order books and orphans aécauats*
The vestry book of Lynnhaven parish, which is co~terminous
with Princess Anne, is also extant, Of all the records that
are important in the study of orphans' affaeirs, only the
parish reglster is missing.

While there will be no attempt to make this study of
Princess Anne county valid for all of Virginia, the fact
that 4t was typical of colonial Virginia was of some consi-
deration in choosing it. The county was rursl, had many smell
estates end no great fortunes. In short, it was unremarksble

in every way.
e i
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An orphen’s account was a detalled record of all dise
bursements made for maintaining the chilé and of all the
income from his estate, Money was spent for food, clothlng,
education, medical care and the upkeep of the estate. Income
usually came from hiring out Negroes, selling crops and
mn@iﬁg plantation lands.

Often the income from an orphan's estate did not
cover the cost of rearing the child, and the guerdian peid
the balance. This was noted on the credit side of the
account by the phrase, "balance in favor of /Euardlan's name/," "
followed by the smount af money involved. According to law,
thls loan could be pald bdack to the guardian from the princi~
pal of the orphan's egtate. Presumsbly, the court could alse
order such expenditures stopped if they were repeated to the
point that they threatened to dilssipate the estate or 1f
they permitted the orphan to live in a msoper that the
suatims considered unsuitably axtvamgmt}

The guardianship arrangement and the finaneial situse
tion of the orphan determined the form and content of the
awamﬁ, If each ¢hild in the family had & different guardian,
then each chlld's account was kept separately, and the inconme
Irom only his portion of the father's estate was recorded,

On the other hand, if an entire Lfsamily of orphans had the
same guardisn,; thelr expenditures were recorded in one
account together with the income from thelyr combined portions
of the estate. Sometimes an orphan with a small estate was
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bound to & mester, who was algsoe the administrator of the
¢hild's portion of the estate. In this case, because the
¢hild was an ‘zgppmntice ond theoretically 414 not have
enough pmpe;?fy ‘to support himself, the account did not
show any disbursement for his maintenance.

The accounts of Mary and Samuel Boush are examples
of the m§§ typical type of orphan's accounts, the records
kept for only one child by & single guardian. They were the
orphens of Colonel Macimilien Boush II, who dled in 1736, He
had been a sheriff, s justice, s vestrymsn, and a member of
Princess Anne's wealthiest and most politically active
family.?

Apparently Colonel Bough ;aia& very suddenly, intestate,
and left & number of unpald debts. The accounts of his
aataw were very confused, no 'sme would séminister it, and
so the court ordered Colonel Boush's entire estate except
his cattle and #@gwea to be sold. Those were to be divided
among his wife Elizebeth and his five children, Samuel, ¥ary,
Elizabeth, Frederick, end Meximilien, After the division of
the estate, each child had four cows, four Negroes, and a
legacy of approximately &150 apliece ,5

Maximilian's gusrdisn was the Beverend Henry Barlow,
who made 8 speclal arrangement with the court whereby he
mpp@teﬁ the boy from the labor of the four Negroes but did
not have to submit regular wmuntesﬁ Apparently Eligabeth
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and Frederick were old enough not to need guardisns,
Samuel*s guardien, Colonel Jacob Ellegood, recorded
the following account on October 7, 1741:

My, Esruel Eausg,, Orphan of Colonel MHeximillan
Boush, Deceased:

DR
1741

Io cash pd Kpr, Archivald Teylor for sundry goods 5/2/6

To cash pd Mr. Robert Todd for ditte , /14711
To 14 yds / ... /for Negro girls 10/6, pé Capt, ,

- losly l4s. | £/10/8
To ¥r, Orainger for 1 yr schooling , e
To pd Capt. Keeling for making 1 Bult cloathes 10/
To @itto for making vest and britches B/
%ﬁ gamﬁngﬁe éz‘;ug mﬁlasx%ggrg agaggm . 7/20/7

o 3 pr shoes 9s. © pr thread stekings, £ yern |

ditto 18s. ' 1/1/1
To quit rents of 924 acres of land :

/ FLLAS

CH
1741
By cash of My, McNell for rent of the plantation snd ggiga
o | 7 Ellegood as pr account Qg Loy

Mary's gunrdisnship was taken from James Condon on
July 1, :s.%i, and was transferred to her mother, Mrs. Eliza-
beth Boush.® oOn July 6, 1741, the following sccount was
presented to court:
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Mary Boush for Sundrys from February 8, 1789 -

June 2, 1741
DR
To 2 pr shoes 9/6, 6 yds linen 10g. 1 quire paper /6
To 6 yds striped ____ 16/3, 2 yds find linen 2s. 18/3
To 1 h'chief, 1 y& wmuslin 124. _____ 16/3 18/9
To 6yds striped _ . 16/3, lpr. shoes 4s. 1/ /3
To %gﬁs Tammy 's 6/, for quilting ls. 8/3
To 45yds cottom 8/3, for thread 1s. | /3
To 1lpr shoes 3s. pins 8d. thread for stockings 184, 5/2
To making 1 gewn £/6, 1 wool for quilting ls. 3/6
To 15 mos. board 8/
13/4/17.
CR
By William Benson for hire of 1 Negro boy 1/10
By Robert Huggins for hire of 1 Negro wench 1/1%/6
By Bahson Whitehurst for ditto 8/2
By Col. Jacob Ellegeod for ditto 15/
By 12 months work of your Negro man 6

By cash of William Consolve for 1 mo. work of neg. b%_r%%

In these sccounts,; as in most of the others, a large
amount of money was spent for clothes., The Boushes, like
other children whose accounts are extant, had sizeable
gstates; had lived well, and had probably ;md handsome
clothing while their parents were alive, Since hey account
shows an outlay for paper and none for schooling, Mary Boush
wes probably an older girl who had finished hep educdation.
The income from Negroes did not pay all of her expenses, and
James Condon did not make up the deficit probebly because her

guardianshlp was transferred.



Samuel®s income came from hiring out a plantetion.
Since all of his father's land had been sold, instead of
being left to his children, he and Colonel Ellegood had
probably used his portion of the money left him by his
father to buy the 924 acres mentioned in the account. Samuel
rented out the plentation, on which he probably kept his
Negroes and cattle, fa:;&%@*a year end tried to iive on that
income, but Colonel Ellegood had to pay the éifference between
,hls income and what he spente.

Juﬁglﬁg from these records, both of the orphans lived
coufortably and their estatea’wera well managed. bdNary's
Negroes were hired out, and the rent from Samuel's planta-
tion was collected. Thelr guardians, no doubt, were close
famlly friends, and both were capable end conscientlious men.

All guardians were not so consclentious as James
Condon and Jacob Ellegood, and all orphans were not so well
cared for es Mary and Samuel Boush. On June 7, 1738, Ebenezer
Stevens was accused of abusing his apprentice, Samuel Ewell,
and the court ordered that "he be discharged from the inden~
ture and ﬁeiivax the same tégethar*wiﬁh the said Samuel's
estate into the glerkés'offiae.“a |

On the a&ﬁa day ste%enswyresanxad the following account
of the orphan's estate, which the court approved ani ordered

to he recorded:



39

. The Estate of Samuel Ewell to Ebenezer Stevens®
Debtor

1736

To 1 bedd and rugg for the wench 10/
1737 -

To 3%&&5 . for the wench 2/4, thriémakingl/33 4/2%

To __stock and trousers for Negro boy
To lpr britches for the boy 3s.lpr stockings 1/4
To 1 ditto for wench&frock for the boy

To four yds __ for wenchimaking inte cloth

To one britches for the boy

1o cash for Dr. Ramsey for apprentices legg

To murse himkattendance for the ___ small pox

To the same to her two children

To nursing the Negro boy of the same

To leavy for the Negro wench

To keeping the two children

To frock and trousers for the Negro boy

fo Dpr, Ramseys blll for apprentices legg

, Contra Creditor
1757/38

By bushels of corn from ..____ sold at 8/13 16/8
By 2 of them to myself 16/8
By Jjudgment billed 6/17/8
By the Negro boy's work 4

By the wench's work

This particular account represents a different situation

from that of the Boushes: Samuel Ewell wes bound as an
apprentice to Ebenezer Stevens, who was also the adﬁinistratér
of his estate. Such arrangements were made for orphans with
estates not large enough to support them, but whlch had to be

administered. Theoretically none of Samuel's money should



have ?aen spent on his own maintenence. ©Since he was an
apprentice and his master was benefitting from his labor,
Steve?s ghould have supported him. In this account, however,
Samaei‘s medical expenses were pald from'ﬁis own estate, If
'btevens was consistent in calling the slave "Negrc bay,” in
his aacount then “bay“ would refer to S&mnel, and he was
also §ay1ng‘fer his,amn clothing., This is highly likely
'beeau%e of the relatively large outlay for clothes. These
ifinanéial‘irregﬁlarities were, no doubt, part of the eourt's
fcgmpléint against Stevens. The apprentice's leg was seriouse
1y inﬁuxed, judging from the doctor's bdill. If the injury
resulted from Stevens's n&gligén@a or*hrutality, it wes, of
1¢aurse, ample grounds for removing the ehil& from his care.
Guardisns could be chosen in any one of several wayS.
They could be named in the Qarents will or by the court or
éhssen by the child himself, if hé ware”ola enough, After
the guardian was chosen, he had to post s bond with two
sﬁreties, This ncrmaliy'méant~gcing to the cleérk of the
court and filing e note, counter signed by the two sureties,
against his own property. In order to protect the orphan,
the court did not issue letters of aﬁﬁinistfatiﬁn to the
guardian until after he hed given security binding himself ,
to manage the child's preperﬁy well, 10 |
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The masters of apprenticed orphans were presumably
chosen in any one of the three ways that guardlans were
chosen., After the master had been chosen, the court ordered
that the child be bound to him and that the masteyr teach the
c¢hild to read and write and also & trade. The traunsaction
»as not complete until the prospective master had gone to
the clerk's office and taken out an indenture. The order
book entry ordering ﬂathaﬁi@l Aehiag‘s apprenticeship to
Billiam Martin is a typicel one:

Ordered that Nathaniel Achiss be bound to Williem liartin
iRt of ncoie ‘cutpuntes G Jastar. snd, chery bim Sorthe
clerk's office and take indentures to that purpose.ll

}G&ardians and masters (1f the apprentices had property
that required administration) had to present the orphans'
aceounts to court once each year. Judging fxam»thg dates on
the entries in the account Qeaka, the Princess Anne Orphan's
Court wos held in June ﬁnﬁil 1740, whon the court changed
the date te August in accordance with-the act of the General
Assembly,1? Almost all of the pre~1740 mccounts bear June
dates. Those which were'natApraseate& in June had usually
been brought to court earlier in the year. aAfter 1740, the
August daste was clogely adhered ta,'althaugh some guardians
took advantage of the one~month leeway that the Assembly
permitted when it directed the justices teo summon to the
next court sll those who had not presented their accounts in
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The procedure for presenting orphans' accounts to
the court was loosely defined by the Assembly in 1730, but
the act left a grest deal to the dlscretion of the 3u$tzees‘1d
It simply required that the accounts be presented once a year
and recorded in‘a book kept for that purpose only. June was
the month that the Princess Anne Justices choose for receiving
the sccoutits. The.ﬁustieaﬁ in the county court generally
were probably relazed In their attitude toward orphans'
affeirs, because in 1740 the procedure for presenting accounts
vas spelled out very precisly. All Orphangt Courts were to
meet in August, and justices were to examine the accounts
and inguire into the orphans' estate snd inte the financiel
status of the guardlen and the sureties while the court wes
in session. It 48 altogether poessivle that before 1740, the
busy justices often falled to examine the accounts before
they vere recorded by the clerk.

There is no evidence that the Princess Amne justices
were lax about examining the orphans' scoounts when they
were presented. The endorsement at the bottom of all the
accounts both before and after 1740 reads: "At a court held
the /day of the month/, then tﬁe above account was presented
in court and being first examined 1s ordered to be recarﬂa&‘
in the book for that purpose."”

The Justices of the 9&230&&3 Anne county court, however,
do seem to have been lax in enforcing the law requiring
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guardiens to present orphens'® sccounts regularly. In the
five yeers between 1736 and 1741, twenty-seven orphens were
assigned guardlans, but records for only nine of these
orphans are extant. It is conceivable that the accounts
were recorded in another book and were lost, but it is also
possible thet they were simply never recorded at all.

‘The extant record of the orphans! accounts does suggest
thet the Jjustices were more scrupulous about precenting accounts
vhen they themsclves were guardions. As omers of a good deal
of propexrty, they were used to keeping accounts and were more
efficicent st bookkeeping than many of their neighbors. #s
Princess Amne, like most other Virginia counties, was smell
and rural, people were familiar with cne snotherfs affeirs.
It was possible for the justices to check informally on the
gusrdlsns, which made 1t unnecessary te reguire the mccounts.

The purpose of the accounts was to protect the
orphens' estates, but the justices apparently did not need
them to deteet mismansgenmont., They could of'ten depend on
complaints fyrom relatives instead. On May 3, 1757, st a
session of the Princess énne e¢ounty court, the Justices
heard the potition of Samuel Holmes, uncle of George Holmes,
"an infant that Sargh Holmes had wasted, cut and destroyed
the timber from off the minor's lané:” and ordered “tnat
the sald Seareh give bond and. vecurity‘nnt to gut anymare
during the minority of the sald George and pay cost.t+9



The court could slso depend on churchwardens and
vestrymen to report abuse of children and the mismanagement
of their property. dJob Gasking, s vestryman, found that the
orphang of Robert Richmond were in a wretched state and
brought the cezse to court. The court ordered that the
sherlff summon William Richmeond to the next court to be
examined concerning the condition of the children.l® The
date of the summons wag December 8, 1737, At its Februery
2y 1738 session the court took the final action in the case.
On the petition of Robert Richmond, Willlam Dale was appointed
his guarﬁlan,l? and Elizebeth Hichmond was bound Lo Patrick
Brooks and hils wife Ann, who were to have the labor of
Elizabeth's two Regroes in return for clothing her, "she
belng at thls tiwme very bare in apyarrelw“ig There iﬁ no
extant record of a guardian account for aéy of these ¢hildren.

The law was explicit in forbiddéing the support of
children from the principsl of their estate, but the Princess
Anne justices did not aghere. to the letter of the low. At
regular court sessions they often granted guardisns the right
to ugse part of the fathert's estate for the support of the
child, Dennis Cannon's four orphansg were supported from
1736 to 1744 from the prinnipai of his estate, which was
lodged in the clerk's office, having been sold., Almost %19
was disbursed from the estate over a period of elight yeers
for the children, A typleal court order allowing the clerk
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to give money out of the estate for the support of one of
the children reads! "On the petition of Henry Dauley ordered
that he be ellowed forty shillings out of the estate of
Dennis Cannon decd., for keeping one of his children on
year to this time."*? The four Cannon children ~= Gdward,
Dennis, Eareret, and Sareh -- had no guerdian until 1742
when Tilliam Dauley was appointed.B0

The Cannon children wers typical of such orphens in
that they were belng supported out of an estate which had
beon sold and the proceeds glven to the clerk for the pay-
ment of debts end the use of the orphans., The proceeds from
the liquidated estate were, of course, not income~producing
property, and the only money available for the support of the
children wag the principal. To doubt t@efjustices saw the
ebsurdity of refusing the children their only means of support
cther than nublic money.

Ceorge Harvey's cstste was also sold @t publie outery.®l
He had three daughters, no guardians were appointed for the
girls, and both the county court and the vestry became
involved Iin making arrangements foy thelyr care. On 4pril 7,
1742, the court ordered the sale of Horvey's estate. On
October 14, 1742, the Lynnhaven parish vestiry contracted
with the Widow Pead, Willlam Pesd and Mary Dudly to keep the
daughters in return for payment out of thedr father's estate,®®
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The vestry did thls to keep the girls from becoming publie
charges,

Issulng orders for money to be teken out of an estate
Yofiged in the clerk's office was normelly a function of the
court, not the vestry. The vestry wes responsible for
supporting the poor but wanted to keep the parish levy as
ennll as possible. Vhen it looked as 4f someone night
becone a parish charge, the vﬁﬁtrf.tcok~ataps to prevent
it. This fact accounts for much of the interaction between
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